
ratory tests and assays (including 
animal feeding studies where applica
ble) that the drug products meet all 
applicable standards of identity, 
strength, quality, and purity and (b) 
evidence from inspection of the prem
ises that the drug products and their 
associated packaging were not subject
ed to improper storage conditions as a 
result of the disaster or accident. Or
ganoleptic examinations shall be ac
ceptable only as supplemental evi
dence that the drug products meet ap
propriate standards of identity, 
strength, quality, and purity. Records 
including name, lot number, and dis

RULES AND REGULATIONS 45087
position shall be maintained for drug 
products subject to this section.

PART 229— CURRENT GOOD M ANU
FACTURING PRACTICE FOR CER
TAIN OTHER DRUG PRODUCTS 

§ 229.25 [Revoked]
6. By revoking § 229.25 and thereby 

revoking Part 229.
Effective date. This regulation shall 

be effective 6n March 1, 1979. The ex
piration dating requirements under 
these amendments and not previously 
in effect shall apply to drug products 
manufactured after that date.

(Secs. 501, 502, 505, 506, 507, 510, 701, 52 
Stat. 1049-1053 as amended, 59 Stat. 463 as 
amended, 76 Stat. 794 as amended (21 U.S C 
351, 352, 355, 356, 357, 360, 371); Pub L 92- 
387, 86 Stat. 559-562.).

Dated: September 15,1979.
S h e r w i n  G a r d n e r , 

Acting Commissioner of 
Food and Drugs.

N ote.—Incorporation by reference materi- 
als approved by the Director of the Office 
of the Federal Register on March 11, 1976 
(footnote 2) and October 21, 1977 (footnote 
1). Copies °f referenced materials are on file 
at the F ederal R egister library.
[FR Doc. 78-27121 Filed 9-22-78; 12:43 pm]
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[4110 -03 ]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE

Food and Drug Adm inistration

[21 CFR Part 211]

[ D o c k e t  N o .  7 8 N -0 1 4 0 ]

HUMAN AND VETERINARY DRUGS; CURRENT 
GOOD M ANUFACTURING PRACTICE FOR 
DRUG PRODUCTS

Exem ptions for Certain OTC Drug Products

AGENCY: Pood and Drug Administra
tion. \
ACTION: Proposed Rule.
SUMMARY: Based on comments re
ceived in response to proposed changes 
in current good manufacturing prac
tice regulations for drugs, the agency 
is proposing two additional provisions 
as follows: (1) An exemption from re
quired expiration dating for human 
over-the-counter (OTC) drug products 
that are marketed without dosage 
limitations and are stable for at least 3 
years; and (2) an exemption providing 
for OTC drug products that are ordi
narily marketed and consumed as 
human foods and that may also fall 
within the legal definition of drugs by 
virtue of their intended use to be in
spected under good manufacturing 
practice regulations for foods rather 
than such regulations for drugs. Until 
final regulations under this proposal 
are published, manufacturers may 
continue to market without expiration 
dates human OTC drug products that 
meet the proposed definitions. Simi
larly, until final regulations are adopt
ed, good manufacturing practice regu
lations for foods will be applied to 
OTC drug products that are ordinarily 
marketed and consumed as human 
foods and that may also fall within 
the legal definition of drugs by virtue 
of their intended use.
DATE: Comments by November 28, 
1978.
ADDRESS: Written comments to the 
Hearing Clerk (HFA-305), Pood and 
Drug Administration, Room 4-65, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION 
CONTACT:

Clifford G. Broker (HFD-323) <301- 
443-5307), or Robert J. Rice, Jr., 
(HFD-30) (301-443-5220), Bureau of 
Drugs, Department of Health, Edu
cation, and Welfare, 5600 Fishers 
Lane, Rockville, MD 20857.

SUPPLEMENTARY INFORMATION: 
Elsewhere in this issue of the F e d e r a l  
R e g i s t e r , the Commissioner of Food 
and Drugs is issuing final regulations 
for current good manufacturing prac
tice (CGMP) for human and veteri
nary drug products. They are being

adopted after careful consideration of 
extensive comments from the public, 
including consumers, regulated indus
try, and health care professionals, in 
response to a proposal published in 
the F e d e r a l  R e g i s t e r  of February 13, 
1976 (41 FR 6878). In light of those 
comments, the. Commissioner conclud
ed that there was sufficient reason to 
reconsider whether all human OTC 
drug products should bear an expira
tion date and whether OTC. drug prod
ucts that are ordinarily marketed and 
consumed as human foods and that 
may also fall within the legal defini
tion of drugs by virtue of their intend
ed use are more appropriately inspect
ed under good manufacturing practice 
regulations for foods rather than 
those for drugs. To fully consider 
these issues, the Commissioner has de
layed implementing certain require
ments under Part 211 (21 CFR Part 
211) until comments on this proposal 
can be evaluated and final regulations 
published.
O T C  D r u g  P r o d u c t s  W i t h o u t  D o s a g e  

L i m i t a t i o n s

As discussed in the preamble to the 
final regulations for Part 211, a sub
stantial number of comments were re
ceived concerning a proposed require
ment that all drug products bear an 
expiration date. Many comments, par
ticularly those from certain segments 
of the human OTC drug industry, sug
gested that some drug products are so 
safe and are consumed so quickly that 
expiration dating would be unneces
sary for them. Respondents suggested 
as examples of such human OTC drug 
products medicated shampoos and 
topical lotions, creams, and ointments, 
fluoride toothpaste, and rubbing alco
hol. Many persons objected to expira
tion dating for these classes of human 
OTC drug products on the basis that 
adding such information to immediate 
containers and outer retail packages 
was not cost-effective in relationship 
to the benefit derived by the consum
er.

The Commissioner recognizes that 
many human OTC drug products are 
safe and suitable for frequent and 
often prolonged use. Such products 
are marketed without dosage limita- 

■ tions and, typically, the contents of 
the retail package are used in a rela
tively short time. He believes that, 
given the high market volume of these 
types of preparations, their safety, 
and the speed with which they are 
usually used, the advantages of expira
tion dating to the consumer may not 
be worth the added cost, which is ulti
mately borne by the consumer. There
fore, the Commissioner considers it 
reasonable to propose to exempt 
human OTC drug products that have 
no dosage limitations from the expira
tion dating requirements of § 211.137.

In considering the desirability of 
exempting any class of drugs from ex
piration dating, the Commissioner is 
concerned that drug products that 
may be unstable are routinely in the 
marketplace and may not be fully con
sumed before deterioration occurs. For 
example, significant stability problems 
have been noted with some fluoride 
toothpastes. Therefore, to minimize 
the possibility that human OTC drug 
products with relatively short periods 
of stability are permitted to be mar
keted without expiration dating, the 
Commissioner proposes that, as a con
dition for exemption, the drug product 
must be shown to be stable for at least 
3 years. The 3-year time period is pro
posed on the assumption that most 
drug products of this type will be used 
by consumers well within the 3-year 
period. The Commissioner notes that 
one comment to the February 13, 1976 
CGMP proposal stated that, based on 
information regarding a leading medi
cated shampoo, there is a 95 percent 
probability that all of a batch of the 
preparation is consumed within 83 
weeks (1.6 years). Several other com
ments also suggested that a specific 
time period of stability (e.g. 3 or 5 
years) would be appropriate for deter
mining whether to require an expira
tion date for certain human OTC drug 
products.

The Commissioner is limiting the 
proposed exemption under § 211.137 to 
human OTC drug products because he 
believes that it is inappropriate for 
veterinary drug products. The veteri
nary drug industry differs significant
ly in nature and scope from the 
human drug industry. Many of the 
veterinary drug products available for 
OTC sale contain active ingredients 
that would cause these products to 
bear the prescription legend if labeled 
for human use. Examples of such vet
erinary drug products are topical sul
fonamides, nitrofurans, neomycin sul
fate, oxytetracycline, hydrocortisone, 
and polymyxin B. Consumers must be 
assured that these drug products are 
of sufficient potency to achieve their 
intended therapeutic effect for animal 
care.

The Commissioner believes that 
OTC veterinary drug products that 
are stable for at least 3 years and that 
are labeled without dosage limitations 
are likely to remain in distribution 
channels longer than OTC human 
drug products that meet the same cri
teria. During this distribution period, 
suph veterinary drug products may be 
exposed to adverse storage conditions, 
such as those encountered in some 
feed stores, that may affect their sta
bility.
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OTC D r u g  P r o d u c t s  O r d i n a r i l y  M a r 
k e t e d  a n d  C o n s u m e d  a s  H u m a n  
P o o d s  t h a t  M a y  A l s o  P a l l  W i t h i n  
t h e  L e g a l  D e f i n i t i o n  o f  D r u g s  b y  
V i r t u e  o f  T h e i r  I n t e n d e d  U s e

The Commissioner has tentatively 
concluded that a few products ordinar
ily consumed as human foods, but also 
marketed as drugs, would be more ap
propriately regulated under good man
ufacturing practice regulations for 
foods, i.e., 21 CFR Part 110 and, if ap
propriate, 21 CFR Parts 113 through 
129. Therefore, he proposes to exempt 
from Part 211, OTC drug products 
that are also human foods, if they are 
ordinarily consumed as human foods 
and if all their ingredients are ordinar
ily consumed as human foods. Exam
ples of products that the Commission
er believes would be covered by the 
proposed exemption are (1) some 
candy cough drops that are formulat
ed entirely of ingredients ordinarily 
consumed as human foods or ingredi
ents of human food products; and (2) 
sodium bicarbonate labeled for use as 
an antacid, but ordinarily used as an 
ingredient of human foods under the 
more common “baking soda” label.

In proposing this exemption for 
drugs that are also human foods, the 
Commissioner has considered, first, 
the inadvisability of applying drug 
CGMP regulations that are not neces
sary to assure appropriate quality 
characteristics in view of the intended 
use of a product and, second, the rea
sonableness of applying human food 
GMP regulations to a product manu-, 
factured, handled, and ordinarily con- t 
sumed as a human food.

The Commissioner has considered 
the merits of applying an exemption 
from Part 211 to OTC drug products 
that are also animal foods, and that 
otherwise would meet the criteria for 
exemption. He has concluded that the 
CGMP’s for human food are not suit
able for determining compliance with 
current good manufacturing practice 
for certain types of animal food. He 
also notes that no existing CGPM reg
ulations apply to animal feed. There
fore, the Commissioner has limited 
the proposed exemption from Part 211

t o  OTC d r u g  p r o d u c t s  o r d i n a r i l y  c o n 
s u m e d  a n d  m a r k e t e d  a s  h u m a n  f o o d  
a n d  t h a t  o t h e r w i s e  m e e t  t h e  c r i t e r i a  
f o r  e x e m p t i o n  i n  t h i s  F e d e r a l  R e g i s 
t e r  p r o p o s a l .

The Commissioner especially invites 
comments on the desirability of pro
viding these exemptions. He also re
quests comment on whether the 
classes of drug products proposed for 
exemption are adequately . defined, 
particularly on the adequacy of at 
least a 3-year period of stability. He in
vites manufacturers to identify prod
ucts that appear likely to be exempted 
under this proposal.

The Commissioner wishes to make 
clear that in proposing these exemp
tions for these types of products, he 
does not intend that the products be 
exempt from other provisions of the 
act and regulations that are applicable 
to drugs or drug products.

The Commissioner has determined 
that this document does not contain 
an agency action covered by 21 CFR 
25.1(b), and consideration by the 
agency of the need for preparing an 
environmental impact statement is not 
required.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 501, 502, 
505, 506, 507, 512, 701, 52 Stat. 1049- 
1053 as amended, 1055-1056 as amend
ed, 55 Stat. 851, 59 Stat. 463 as amend
ed, 82 Stat. 343-351 (21 U.S.C. 351, 352, 
355, 356, 357, 360b, 371)) and under au
thority delegated to him (21 CFR 5.1), 
the Commissioner proposes to amend 
Fart 211 as follows:

T. In §211.1 by revising paragraph
(c) to read as follows:
§ 211.1 Scope.

*  *  *  *  *

(c) OTC drug products ordinarily 
marketed and consumed as human 
foods that may also fall within the 
legal definition of drugs by virtue of 
their intended use: Drug products that 
meet these criteria shall be subject to 
Part 110 of this chapter, and where 
applicable, Parts 113 through 129 of 
this chapter, in determining whether 
such products are manufactured, pro

cessed, packed, or held in conformance 
with current good manufacturing 
practice.

2. In § 211.137 by revising paragraph
(f) to read as follows:
§ 211.137 Expiration dating.

*  *  *  *  *

(f) Human OTC drug products are 
exempt from the requirements of this 
section if their labeling does not bear 
dosage limitation and they are stable 
for at least 3 years, as supported by 
appropriate stability data.

Interested persons may, on or before 
November 28, 1978, submit to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane, Rockville, Md. 20857, 
written comments regarding this pro
posal. Four copies of all comments 
shall be submitted, except that indi
viduals may submit single copies of 
comments, and shall be identified with 
the Hearing Clerk docket number 
found in brackets in the heading of 
this document. Received comments 
may be seen in the above office be
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday.

In accordance with Executive Order 
12044, the economic effects of this 
proposal have been carefully analyzed, 
and it has been determined that the 
proposed rulemaking does not involve 
major economic consequences as de
fined by that order. Assessment of the 
economic impact has been made in 
conjunction with the economic impact 
assessment of the "final regulations for 
current good manufacturing practice 
for human and veterinary drugs 
(Docket No. 75N-0339) appearing else
where in this issue of the F e d e r a l  
R e g i s t e r . A copy of the economic 
impact assessment is on file with the 
Hearing Clerk, Food and Drug Admin
istration.

Dated: September 15,1978.
S h e r w i n  G a r d n e r ,
Acting Commissioner 

of Food and Drugs.
[FR Doc. 78-27122 Filed 9-22-78; 12:43 pm]
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[4510 -27 ]
DEPARTMENT OF LABOR

Employment Standards Adm inistration
MINIMUM W AGES FOR FEDERAL AND
FEDERALLY ASSISTED CONSTRUCTION
G eneral W age Determination Decisions

General Wage Determination Deci
sions of the Secretary of Labor speci
fy, in accordance with applicable law 
and on the basis of information availa
ble to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay
ments which are determined to be pre
vailing for the described classes of la
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein.

The determinations in these deci
sions of such prevailing rates and 
fringe benefits have been made by au
thority of the Secretary of Labor pur
suant to the provisions of the Davis- 

! Bacon Act of March 3, 1931, as amend
ed (46 Stat. 1494, as amended, 40 

| U.S.C. 276a) and of other Federal stat- 
! utes referred to in 29 CFR 1.1 (includ- 
| ing the statutes listed at 36 FR 306 fol

lowing Secretary of Labor’s Order No. 
24-70) containing provisions for the 

; payment of wages which are depend- 
; ent upon determination by the Secre

tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
part 1 of subtitle A of title 29 of Code 
of Federal Regulations, Procedure for 
Predetermination of Wage Rates, (37 
FR 21138) and of Secretary of Labor’s 
Orders 12-71 and 15-71 (36 FR 8755,

• 8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provi
sions of the foregoing statutes, consti
tute the minimum wages payable on 
Federal and federally assisted con
struction projects to laborers and me
chanics of the specified classes en
gaged on contract work of the charac
ter and in the localities described 
therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5
U.S.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina
tion frequently and in large volume 
causes precedures to be impractical 
and contrary to the public interest.

General Wage Determination Deci
sions are effective from their date of 
publication in the F e d e r a l  R e g i s t e r  
without limitation as to time and are 
to be used in accordance with the pro
visions of 29 CFR Parts 1 and 5. Ac
cordingly, the applicable decision to
gether with any modifications issued 
subsequent to this publication date 
shall be made a part of every contract 
for performance of the described work 
within the geographic area indicated

FEDERAL

NOTICES

as required by an applicable Federal 
prevailing wage law and 29 CFR, Part 
5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon
tractors on the work.
M o d i f i c a t i o n s  a n d  S u p e r s e d e a s  D e c i 

s i o n s  t o  G e n e r a l  W a g e  D e t e r m i n a 
t i o n  D e c i s i o n s

Modifications and Supersedeas Deci
sions to General Wage Determination 
Decisions are based upon information 
obtained concerning changes in pre
vailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing 
rates and fringe benefits made in the 
Modifications and Supersedeas Deci
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Davis-Bacon Act 
of March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and 
of other Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor’s Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon determina
tion by the Secretary of Labor under 
the Davis-Bacon Act; and pursuant to 
the provisions of part 1 of subtitle A of 
Title 29 of Code of Federal Regula- 

j tions, Procedure for Predetermination 
! of Wage Rates (37 FR 21138) and of 
; Secretary of Labor’s Orders 13-71 and 

15-71 (36 FR 8755, 8756). The prevail- 
1 ing rates and fringe benefits deter- 
j mined in foregoing General Wage De- 
i termination Decisions, as hereby modi- 
I fied, and/or superseded shall, in ac- 
! cordance with the provisions of the 
I foregoing statutes, constitute the 

minimum wages payable on Federal 
and federally assisted construction 
projects to laborers and mechanics of 
the specified classes engaged in con
tract work of the character and in the 
localities described therein.

Modifications and Supersedeas Deci
sions are effective from their date of 
publication in t h e  F e d e r a l  R e g i s t e r  
without limitation as to time and are 
to be used in accordance with the pro
visions of 29 CFR Parts 1 and 5.

Any person, organization, or govern
mental agency having an interest in 
the wages determined as prevailing is 
encouraged to submit wage rate infor
mation for consideration by the De
partment. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be ob
tained by writing to the U.S. Depart
ment of Labor, Employment Stand
ards Administration, Office of Special 
Wage Standards, Division of Wage De
terminations, Washington, D.C. 20210.
The cause for not utilizing the rule- 
making procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Wage Determination 
Decision.
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Modifications to General Wage 
D etermination D ecisions 

- The numbers of the decisions being 
modified and their dates of publica
tion in the F ederal R egister are listed 
with each State.
California:

CA78-5122......................................... Aug. 11,1978.
Colorado:

CO78-5108; CA78-5109; C078- July 14,1978.
5110; CA78-5111; C078-5112.

Connecticut:
CT75 2067.......................................... Apr. 25,1975.
CT78 3055; CT78-3056.................... July 28,1978.

Illinois:
IL28-2008........................................... Feb. 17,1978.
IL78-2071........................................... Sept. 1,1978.

Indiana:
IL78-2008........................................... Feb. 17,1978.
EL78-2071........................................... Sept. 1,1978.

Kentucky:
IL78-2008........................................... Feb. 17,1978.

Louisiana:
LA78-4072.......................................... July 14,1978.
LA78-4077.......................................... Aug. 11,1978.

Michigan:
IL78-2071........................................... Sept. 1,1978.

Minnesota:
IL78 2071........................................... Do.

Missouri:
IL78 2008........................................... Feb. 17,1978.

New York:
IL78-2071........................................... Sept. 1,1978.

Ohio:
IL78-2008.......... ................................. Feb. 17,1978.
1178-2071............................................ Sept. 1,1978.

Oregon:
OR78-5104......................................... June 30,1978.

Pennsylvania:
IL78 2071........................................... Sept. 1,1978.

Texas:
TX78-4078; TX78-4079................... Aug. 11,1978.
TX78-4080......................................... Aug. 4,1978.
TX78-4088......................................... Aug. 25, 1978.

Washington:
WA78-5105........................................ , June 30,1978.

Wisconsin:
IL78-2071........................................... Sept. 1,1978.

West Virginia:
IL78-2008........................................... . Feb. 17,1978.
S u p e r s e d e a s  D e c i s i o n s  t o  G e n e r a l  

W a g e  D e t e r m i n a t i o n  D e c i s i o n s  
The numbers of the decisions b e in g  

modified and their dates of p u b l i c a 
tion in the F e d e r a l  R e g i s t e r  are l is t e d  
with each State.

Spersedeas decision numbers are in 
parentheses following the numbers o f  
the decisions being superseded.
Florida:

FL75-1104 (FL78-1084)...................  Oct. 24,1975.
Michigan:

MI78-2010 (MI78-2072); MI78- Mar. 10,1978.
2011 (MI78-2073); MI78-2012
(MI78-2074); MI78-2013 (MI78- 
2075); MI78-2014 (MI78-2076);
MI78-2015 (MI78-2077) MI78-
2016 (MI78-2078).

Minnesota:
MN77-2043 (MN78-2095); MN77- May 6,1977. 
2044 (MN78-2096); MN77-2045
(MN78-2097); MN77-2046 (MN78- 
2098).
MN78-2009 (MN78-2099)................  Mar. 10,1978.

North Carolina:
NC77-1017 (NC78-1081)..................  Feb. 11,1977.

Pennsylvania:
PA77-3104 (PA78-3070).............. . July 22,1977.
PA77-3121 (PA78-3068)..................  Sept. 9,1977.

South Carolina:
SC75-1079 (SC78-1085)........... ........ Sept. 5,1975.

C a n c e l l a t i o n  o f  G e n e r a l  W a g e  
D e t e r m i n a t i o n  D e c i s i o n s  

None.
Signed at Washington, D.C., this 2 2 d  

day of September 1978.
D o r o t h y  P. C o m e , 

Assistant Administrator, 
Wage and Hour Division.
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45164 NOTICES

SlirERSEPKVS DECISION

STATE:. South Carolina COUNT,: Statewide
DECISION NUMBERS SC78-1085 DATE: Date of. Publication
Supersedes Decision No. SC75-1079 dated September 5, 197!) In 40 PR 41380 
DESCRIPTION OF WORK: Water anJ Sewer Construction; and Heavy Construction

Basic
Hourly
Rates

Fringe EvurfiU Po>m?n1 |
H & W Pensions Vacation

H ¿vet»*: on 
an<J/or 
Appr. Tr.

BOILERMAKERS $9.95 1.05 1.05 .02
BRICKLAYERS/MANHOLE BUILDERS 3.92
CARPENTERS 5.32
CEMENT MASONS 4.67
ELECTRICIANS 6 .87
IRONWORKERS, Reinforcing 6 .50
LABORERS:
Unskilled 3.17
Air tool operators 3 .50
Asphalt sweepers 3 .60
Pipe layers 3 .71

PILEDRIVERS 7 .00 i
PLUMB-ERS; PIPEFITTERS 7.98
POWER EQUIPMENT OPERATORS:
Bulldozer 4 .50
Beckhoe operators 4 .7 0
Chain saw operators 4 .0 0
Cranes 5.81
Draglines 5.29
Equipment mechanics 5.22
Front end loaders 3 .99
Motor graders 4 .25
Roller operators 3 .25
Scrapers - Pans 4 .11
Tractors 3.46
Trenching machines 3.92

TRUCK DRIVERS 3 .34
WELDERS 6 .0 0

i

:
j

[PR Doc. 78-27106 Piled 9-28-78; 8:45 ami
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[4110-24]
Title 45— Public W elfare

SUBTITLE A — DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL
FARE, GENERAL ADMINISTRATION

PART 64— MUSÉUM SERVICES 
PROGRAM

Final Rules
AGENCY: Institute of Museum Ser
vices, HEW.
ACTION: Pinal rules.
SUMMARY: These rules govern the 
program, administered by the Insti
tute of Museum Services, to provide 
Federal financial assistance to muse
ums. The rule implements the 
Museum Services Act. It states eligibil
ity conditions, funding requirements 
and criteria and other rules for the ad
ministration of the program.
EFFECTIVE DATE: These rules are 
effective September 29,1978.
FOR FURTHER INFORMATION 
CONTACT:

Ms. Peggy Loar, 202-245-6753.
SUPPLEMENTARY INFORMATION: 
1. Nature of program. The Museum 
Services Act (“the Act”), which is title 
II of the Arts, Humanities and Cultur
al Affairs Act of 1976, was enacted on 
October 8,1976.

The purpose of the Act is stated in 
section 202 as follows:

It is the purpose of this title to encourage 
and assist museums in their educational 
role, in conjunction with formal systems of 
elementary, secondary, and postsecondary 
education and with programs of nonformal 
education for all age groups: to assist muse
ums in modernizing their methods and fa
cilities so that they may be better able to 
conserve our cultural, historic, and scientific 
heritage; and to ease the financial burden 
borne by museums as a result of their in
creasing use by the public.

The Act establishes an Institute of 
Museum Services (IMS) consisting of a 
National Museum Services Board and 
a Director.

The National Museum Services 
Board consists of 15 members appoint
ed for fixed terms by the President 
with the advice and consent of the 
Senate. The Chairman of the Board is 
designated by the President from the 
appointed members. Members are 
broadly representative of various mu
seums and curatorial, educational, and 
cultural resources of the United 
States. In addition to the members ap
pointed by the President, the follow
ing serve as members of the Board: 
The Chairman of the National Endow
ment for the Arts, the Chairman of 
the National Endowment for the Hu
manities, the Secretary of the Smith-

RULES AND REGULATIONS

sonian Institution, the Director of the 
National Science Foundation, and the 
U.S. Commissioner of Education. The 
Board has the responsibility for estab
lishing the general policies of the In
stitute.

The Director of the Institute is ap
pointed by the President, with the 
advice and consent of the Senate. The 
Director has responsibility for the 
general administration of the Institute 
and is authorized, subject to the policy 
direction of the Board, to make grants 
to museums under the Act.

IMS is an agency within the Depart
ment of Health, Education, and Wel
fare.

The Act lists a number of illustrative 
activities for which grants may be 
made, including assisting museums to 
meet their administrative costs for 
preserving and maintaining their col
lections, exhibiting them to the public, 
and providing educational programs to 
the public. Other activities are de
signed to aid museums in installing 
displays, interpretations and exhibit 
tions; developing and maintaining pro
fessionally trained staff; developing or 
demonstrating new methods of conser
vation; carrying out specialized 
museum programs for specific seg
ments of the public, and engaging in 
activities in cooperation with other 
museums.

For the Federal fiscal year ending 
September 30, 1978, $3.7 million has 
been appropriated for grants under 
the Act.

2. Need for regulations. Certain rules 
are needed for the proper administra
tion of a Federal grant program. 
These rules relate to such matters as 
the types of institutions eligible to 
apply for a grant, the types of assist
ance available, the requirements 
which applicants must meet, and the 
criteria used to judge applications. Ap
plicants must know this information 
to determine whether to apply and 
how to submit applications. Federal 
law requires publication of these rules 
in the F ederal R egister (5 U.S.C. 
552). These rules generally appear in 
the form of program regulations.

Under the applicable procedures of 
this Department, the public is invited 
to participate in the development of 
program regulations through the 
methods set forth in Section 553, Title 
5, United States Code. After public 
comments on proposed regulations 
have been received and considered, 
final regulations are published in the 
F ederal R egister together with an ex
planation of the agency’s response to 
the comments. These regulations are 
codified in the Code of Federal Regu
lations (CFR), the official compilation 
of Federal regulations. The Institute 
of Museum Services has followed 
these procedures with respect to the 
Museum Services program.

The document set forth below con
tains the Institute’s final regulations 
for that program.

3. Steps in development of the regu
lations: Public comment On January 
27,1977, a notice of intent to issue reg
ulations for the Museum Services pro
gram was published in the F ederal 
R egister. The notice alerted the 
public to the passage of the Act and 
the intention of the Department of 
Health, Education, and Welfare to 
issue program regulations under it. 
The notice invited public comment on 
specific issues.

The National Museum Services 
Board was sworn in on December 16, 
1977, and promptly took up rulemak
ing procedures at its meeting of De
cember 17, 1977. Steps were taken to 
develop proposed regulations. At meet
ings held on January 6 and 7, and Feb
ruary 12 and 13, 1978, the Board ex
tensively considered and discussed the 
proposed regulations and adopted 
them at its meeting of February 13 for 
publication in the F ederal R egister.

The proposed regulations were pub
lished in the F ederal R egister on 
March 28, 1978, at 43 FR 13012. (A 
summary of the proposed regulations 
was included in the March 28 publica
tion and is not repeated here.) Com
ments received in response to the Jan
uary 27, 1977 notice of intent and re
sponses to these comments were sum
marized in an appendix to the pro
posed regulations also published in the 
F ederal R egister.

The public was invited to submit 
comments on the proposed regula
tions. Over 20 letters with comments 
were received from museums, other in
terested agencies and organizations, 
and members of the public. These 
comments have been considered in the 
development of the final regulations. 
Significant public comments and the 
Institute’s response are summarized in 
appendix B to this document.

In general, commenters supported 
the approach in the proposed regula
tions but offered suggestions as to the 
handling of particular problems. Com- 
menter interest was high in the sec
tions dealing with definition of 
museum, eligibility, types of assistance 
available, and funding criteria.

On July 30 and 31, the National 
Museum Services Board considered 
and approved the publication of the 
final regulations, but directed that 
further public comment be invited on 
certain sections. See item 5 below.

The final regulations govern the 
program for fiscal year 1978 and for 
future fiscal years until amended.

4 Summary of major changes. The 
following paragraphs summarize 
major changes made in the final regu
lations as compared with the proposed 
regulations. These changes were made 
in response to public comment or as a
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result of further consideration by the 
Institute. Since applications for the 
current fiscal year were prepared in 
light of the proposed rules, certain 
changes are made applicable only to 
competitions for future fiscal years.

Exhibition facilities. The final regu
lations clarify the status of institu
tions which have all the attributes of a 
museum except that they lack exhibi
tion facilities. An institution which 
owns and cares for objects but lacks 
facilities for their exhibition is a 
"museum,” for purposes of the pro
gram, if the institution exhibits the 
objects through other facilities. How
ever,'in view of its generally lower op
erating expenses, such an institution 
receives lower priority in competition 
for operating grants than institutions 
with exhibition facilities. (§§ 64.3(e); 
64.12(c))

Joint applictions. The final regula
tions make clear that two or more mu
seums may submit a joint application 
for a grant under the Act. (§ 64.6)

Preservation of structures. The final 
regulations indicate that assistance 
may be made available for the preser
vation of museum structures, as well 
as the modernization of facilities. 
However, in view of limited funds, the 
regulations preclude such assistance 
for fiscal years 1978 or 1979. 
(§ 64.8(a)(7))

Criteria; diversity in selection of ap
plicants. To achieve diversity in the 
distribution of assistance under the 
Act, the regulations authorize the In
stitute, in selecting grantees, to consid
er the location, size, and category of 
applicants seeking assistance. On the 
basis of these factors, the Institute 
may make appropriate adjustments in 
the ranking of applications to secure 
diversity. (§ 64.12(d))

Evaluation criteria. Evaluation cri
teria applicable to the review and eval
uation of grant applications submitted 
in fiscal year 1978 are not substantial
ly changed. These criteria are set 
forth in appendix A. Since they per
tain only to fiscal year 1978, they will 
not be codified in the Code of Federal 
Regulations. The criteria for evalua
tion of applications submitted in fiscal 
year 1979 and succeeding fiscal years 
are reorganized, rewritten, and simpli
fied in response to public comment 
and to the experience of the Institute 
in reviewing applications submitted in 
the current fiscal year. The criteria 
for fiscal year 1979 and succeeding 
fiscal years are in §§64.13 and 64.14. 
Further public comment is invited on 
the criteria in §§ 64.13 and 64.14. These 
sections provide separate sets of crite
ria for operational and project sup
port. Certain criteria which proved dif
ficult to apply have been eliminated.

An applicant for operational assist
ance is to be evaluated on the basis of 
its total operation especially as it
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would be if the application for general 
operational support is granted. Em
phasis is placed on quality of museum 
services, quality of collections and ex
hibits; accessibility of services and col
lections and exhibits; population 
served; quality of financial manage
ment and of long range plans for fi
nancial and program development; and 
community commitment. Prior use of 
IMS funds is also considered where ap
plicable. (§ 64.13)

Since assessment by readers and re
viewers is primarily based on material 
submitted in the application, appli
cants must submit complete and infor
mative applications responding to all 
criteria. (§§ 64.13 and 64.14)

Reports. A new section (§64.19) has 
been added to clarify the duty of a 
grantee to submit a final report de
scribing the extent to which grant per
formance carried out the objectives 
stated in the grantee's application and 
reflects the applicable evaluation cri
teria.

Other changes. The status of historic 
building museums is clarified (§64.3). 
In the interest of simplifying the regu
lations, §64.11 relating to applications 
is limited to basic requirements for 
program participation. Provisions con
cerning the content of applications 
will appear in IMS’ annual program 
announcement stating the date for re
ceipt of applications.

Other technical and typographical 
changes are made.

5. Further public comment The pro
posed regulations invited the public to 
comment on the funding criteria for 
the program. In the final regulations, 
the funding criteria for fiscal year 
1979 and succeeding years, particular
ly the criteria for general operational 
support, have been substantially re
vised and simplified. A number of sug
gestions made by public commenters 
are reflected in these changed criteria. 
However, changes in the criteria also 
respond to views expressed by persons 
who were selected to read applications 
submitted in the fiscal year 1978 cycle 
as well as a general reconsideration by 
the National Museum Services Board. 
Under these circumstances, in the in
terest of full public participation, the 
Institute believes that an additional 
opportunity for public comment for 
the criteria in §§ 64.13 and 64.14 is war
ranted before these criteria are used. 
Accordingly, members of the public 
are particularly invited to comment on 
these sections. Comments must be re
ceived on or before (insert 30th day 
after publication). Comments should 
be addressed to: Mrs. Lee Kimche, Di
rector, Institute of Mpseum Services, 
Hubert Humphrey Building, Room 
326-H, 200 Independence Avenue SW., 
Washington, D.C. 20201.

A program announcement for fiscal 
year 1979 will not be issued until IMS

45167

has had an opportunity to review 
these comments and to make further 
changes in the criteria if warranted.

After consideration of all substan
tive comments, title 45 of the Code of 
Federal Regulations is amended by 
adding a new part 64, to read as fol
lows and the criteria set forth in ap
pendix A are adopted.
(Catalog of Federal Domestic Assistance No. 
13.923, Museum Services Program.)

Dated: August 30,1978.
G eorge C. Seybolt, 

Chairman, National 
Musuem Services Board. 

Lee K im che, 
Director, Institute of 

Museum Services.
Approved: September 25,1978.

Hale Champion ,
Acting Secretary of Health, 

Education, and Welfare.
Sec.
64.1 Purpose of museum services program.
64.2 Scope of this document.
64.3 Definition of museum.
64.4 Other definitions.
64.5 Eligibility—who may apply.
64.6 Joint submissions.
64.7 General operational support.
64.8 Other types of assistance—project 

support.
64.9 Likely size of grants and allocation of 

funds among activities.
64.10 Allowable costs.
64.11 Basic requirements which a museum 

must meet to be considered for funding.
64.12 How applications are judged; prior

ities.
64.13 Criteria for evaluation of applica

tions for general operational support.
64.14 Criteria for evaluation of applica

tions for project support.
64.15 Duration of grant.
64.16 IMS share of the cost of a proposal.
64.17 Criteria for applying exceptions.
64.18 Applicable grant administration pro

visions.
64.19 Reports.
64.20 Applicable civil rights requirements.

A uthority: Secs. 201-210, Pub. L. 94-462 
(20 U.S.C. 961-68)

§ 64.1 Purpose of museum services pro
gram.

The purpose of this program of Fed
eral financial assistance is to ease the 
financial burden borne by museums as 
a result of their increasing use by the 
public and to encourage and assist 
them to carry out their educational 
and conservation roles as well as other 
functions and to modernize their 
methods and facilities.
§ 64.2 Scope of this document

This document sets forth rules for 
the award of grants to museums from 
funds appropriated under the Museum 
Services Act including rules governing 
the eligibility of applicant institutions, 
the type of assistance which may be 
provided, requirements which appli-

FEDERAl REGISTER, V O L  43, NO. 190— FRIDAY, SEPTEMBER 29, 1978



45168 RULES AND REGULATIONS

cants must meet and criteria to be 
used in judging applications.
§ 64.3 Definition of museum.

(a) As used in this document, 
“museum” means a public or private 
nonprofit institution which is orga
nized on a permanent basis for essen
tially educational or aesthetic pur
poses and which, using a professional 
staff:

(1) Owns or uses tangible objects, 
whether animate or inanimate;

(2) Cares for these objects; and
(3) Exhibits them to the public on a 

. regular basis.
(b) As used in this document, the 

term “museum” includes (but is not 
limited to) the following institutions if 
they satisfy the provisions of this sec
tion:

(1) Aquariums and zoological parks;
<2) Botanical gardens and arboreta;
(3) Museums relating to art, history 

(including historic building museums), 
natural history, science and technol
ogy; and

(4) Planeteriums.
(c) For the purposes of this section, 

an institution uses a professional staff 
if it employs at least one staff 
member, whether paid or unpaid, who 
devotes his or her time primarily to 
the acquisition, care, or exhibition to 
the public of objects owned or used by 
the institution. The Institute encour
ages museums to use paid professional 
staff.

(d) An institution does not exhibit 
objects to the public for the purposes 
of this section if the display or use of 
the objects is incidental to an overall 
purpose of the institution which is 
other than their exhibition to the 
public.

(e) An institution which exhibits ob
jects it owns through other facilities 
exhibits objects to the public for the 
purposes of this section. See § 64.12(c).
§ 64.4 Other definitions.

The following other definitions 
apply in this document:

“Act” means the Museum Services 
Act, Title II of the Arts, Humanities 
and Cultural Affairs Act of 1976, Pub. 
L. 94-462 (20 U.S.C. 961-968).

“Applicant” means an institution 
which is eligible and applies for assist
ance under the Act and this document.

“Board” means the National 
Museum Services Board established 
under section 204 of the Act.

“Collection” includes objects owned, 
used or loaned by a museum as well as 
literary, archival and documentary re
sources required for the study and in
terpretation of these objects.

“Conservation” includes, but is not 
limited to, the following functions, as 
applied to animate as well as inani
mate objects: Technical examination 
of materials, techniques, and condi

tions; provision, insofar as practicable, 
of optimum environmental conditions 
for housing, exhibition, monitoring, 
nurturing and transportation of ob
jects; the physical treatment of ob
jects for the purpose of stabilizing, 
conserving and preserving their condi
tion, removal of inauthentic additions 
or accretions, and compensation for 
losses; the systematizing of collections 
and development of effective data re
trieval processes; research and train
ing in conservation; and establishment 
of the facilities to do research in or 
practice conservation.

“Department” means the United 
States Department of Health, Educa
tion, and Welfare.

“Director” means the Director of 
the Institute of Museum Services.

“Grantee” means the recipient of a 
grant under the Act.

“Institute” means the Institute of 
Museum Services (“IMS”) established 
under section 203 of the Act.

“Museum services” means services 
provided by a museum including but 
not limited to preserving and main
taining its collections, exhibiting its 
collections to the public, and providing 
educational and other programs to the 
public through the use of its collec
tions and other resources.
§ 64.5 Eligibility—who may apply.

(a) A museum located in the fifty 
States of the Union, the Common
wealth of Puerto Rico, the District of 
Columbia, Guam, American Samoa, 
the Virgin Islands, the Northern Mari
ana Islands, or the Trust Territory of 
the Pacific Islands may apply for a 
grant under the Act. A public or pri
vate nonprofit agency, such as a mu
nicipality, college, or university, which 
is responsible for the operation of a 
museum may apply on behalf of the 
museum. A museum operated by a de
partment or agency of the Federal 
Government may apply only to the 
extent authorized by general princi
ples of law applicable to the receipt of 
Federal assistance by these depart
ments or agencies.
§ 64.6 Joint submissions.

Two or more museums may submit a 
joint application for a grant under the 
Act.
§ 64.7 General operational support

In order to maintain, increase or im
prove museum services, a museum 
may apply for a grant under the Act 
to meet its administrative, staff and 
operating costs.
§64.8 Other types of assistance—project 

support.
(a) In order to increase or improve 

museum services through projects 
which are additional to its operating

program, a museum may apply for a 
grant to:

(1) Develop training programs for its 
staff;

(2) Obtain technical assistance to 
carry out its functions or provide tech
nical assistance to other museums;

(3) Develop or demonstrate methods 
of conservation;

(4) Develop and carry out museum 
programs for specific segments of the 
public, such as persons in urban neigh
borhoods, rural areas, Indian reserva
tions, penal and other State institu
tions, senior citizens, handicapped per
sons and educationally deprived or 
economically disadvantaged persons;

(5) Develop and carry out exemplary 
educational programs;

(6) Cooperate with other museums 
in developing traveling exhibitions, 
meeting transportation costs for these 
exhibitions, and identifying and locat
ing collections available for loan; and

(7) Modernize or preserve its facili
ties or structures (except in fiscal 
years 1978 and 1979).

(b) By notice published in the F eder
al R egister and applicable to a partic
ular fiscal year, IMS may limit the 
types of activities to be funded under 
this section.

(c) An applicant may apply for one 
or more types of assistance under 
§ 64.7 and this section.
§64.9 Likely size of grants and allocation 

of funds among activities.
(a) In view of limited funds, it is an

ticipated that no museum will receive 
more than $25,000 under the Act for 
fiscal year 1978 and that most muse
ums which are funded will receive a 
smaller amount. For future fiscal 
years, similar limitations may be speci
fied by notice published in the F eder
al R egister.

(b) Not less than 75 percent of the 
funds available under the Act for 
grants in a fiscal year will be reserved 
for grants under §64.7 (general oper
ational support).
§ 64.10 Allowable costs.

(a) Determinations of costs allowa
ble under a grant are made in accord
ance with government wide cost prin
ciples in appendix C to 45 CFR Part 74 
(in the case of applicants which are 
State or local government agencies), 
appendix D (in the case of applicants 
which are institutions of postsecon
dary education), and appendix F (in 
the case of applicants which are other 
nonprofit institutions).

(b) Costs of purchasing objects to be 
included in the collection of a museum 
are not allowable (except library, liter
ary or archival material incident to an 
activity under § 64.7 or § 64.8).
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§ 64.11 Basic requirements which a 
museum must meet to be considered 
for funding.

(a) Application. To apply for a 
grant, a museum must submit the des
ignated application form containing 
the information requested in the form. 
Instructions as to application contents 
are generally contained in the pro
gram announcement published in the 
Federal R egister when applications 
are invited. (For fiscal year 1978, they 
are contained in §64.11 of the pro
posed regulations. 43 FR 13012).

(b) IRS letter. A museum applying as 
a private, nonprofit institution must 
supply a letter from the Internal Rev
enue Service indicating the applicant’s 
eligibility for nonprofit status under 
section 501(cX3) of the Internal Reve
nue Code of 1954.

(c) Financial statements. Each appli
cant museum must supply a financial* 
statement for the museum’s most 
recent completed fiscal year for which 
information is available (an audited 
statement is preferred; if the applicant 
has previously received an IMS Award, 
the statement must be audited).

(d) Long range 'plan. Each applicant 
museum must have a long range plan 
for program and financial develop
ment.

(e) Maintenance of effort Each ap
plicant museum must assure that it 
will maintain its fiscal effort for 
museum services. An applicant com
plies with this assurance if its aggre
gate expenditures for museum services 
(exclusive of Federal assistance) for 
the grant period are at least equal to 
those expenditures for the equivalent 
preceding period.
§64.12 How applications are judged; pri

orities.
(a) To select grantees and determine 

the amount of their awards, IMS rates 
competitive applications under the ap
plicable criteria stated in §§ 64.13 and 
64.14. Normally, these applications are 
first evaluated by readers, panels of 
experts, or both. Final determinations 
as to the award of grants are made by 
the Director after review by the 
Board.

(b) Priority is given to museums 
which have been providing museum 
services for at least 2 years prior to ap
plying to IMS.

(c) In the case of applications for 
general operational support made 
after September 30, 1978, priority is 
given to museums which have exhibi
tion facilities.

(d) To achieve diversity in the distri
bution of assistance, the Institute con
siders the location, size, and category 
of the applicant in addition to the cri
teria in §§ 64.13 and 64.14.
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§ 64.13 Criteria for evaluation of applica
tions for general operational support.

The following criteria apply to the 
evaluation of all applications for gen
eral operational support submitted in 
fiscal year 1979 and succeeding fiscal 
years. In applying these criteria, the 
total operation of the applicant 
museum is assessed, especially the mu
seum’s operation as it would be if the 
general operational support is granted. 
This assessment is based primarily on 
the information supplied in the muse
um’s application. A positive answer to 
the questions below favors the appli
cant.

(a) Museum services. Are the appli
cant’s museum services of high qual
ity? How will their quality be im
proved by the general operational sup
port requested?

(b) Collection and exhibits. Are the 
museum’s collections and exhibits of 
high quality and importance? How will 
the conservation of the collections be 
enhanced if the general operational 
support is granted?

(c) Accessibility. How accessible to 
the public are the museum’s services, 
collections, and exhibits? How accessi
ble will they be if the general oper
ational support is granted?

(d) Population served. To what 
extent does the museum serve persons 
who otherwise have limited access to 
the type of services which it provides?

(e) Financial management. What is 
the quality of the financial manage
ment of the museum?

(f) Long range plans. What is the 
quality of the museum’s long range 
plans for financial and program devel
opment?

(g) Community commitment How 
committed to the museum are its users 
and supporters? Does the museum 
have a substantial base of non-Federal 
support?

(h) Use of IMS Funds (.when applica
ble). Has the museum used effectively 
its IMS funds, if it has received any?
§ 64.14 Criteria for evaluation of applica

tions for project support.
The following criteria apply to the 

evaluation of all applications for proj
ect support submitted in fiscal year 
1979 and succeeding fiscal years.

(a) To what extent does the applica
tion address a problem which is gener
al to a number of museums but has 
not been adequately addressed?

(b) To what extent does the project 
represent a model or exemplary ap
proach to the problem addressed? To 
what extent may this approach, if suc
cessful, be replicated?

(c) What is the quality of the project 
as measured by:

(1) The qualifications and experience 
of personnel designated to carry it out;
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(2) The appropriateness of size and 
scope of the project to achieve produc
tive results; and

(3) The reasonableness of estimated 
cost in relation to anticipated results?

(d) How sound is the project, taking 
into account:

(1) The extent to which the objec
tives of the project are sharply de
fined, clearly stated and capable of 
being achieved by the proposed proce
dures; and

(2) The extent to which provision is 
made for adequate evaluation of the 
project and for disseminating the re
sults of the project to other interested 
persons.

(e) Does the applicant lack alterna
tive sources of Federal support for the 
project?
§ 64.15 Duration of grant.

Grants under the Act normally 
permit the grantee to use the funds 
for a period of up to 12 months from 
the start of the grant period. The 
grantee may use grant funds during 
the period specified in the grant docu
ment unless the grant is suspended or 
terminated. If, in the case of a grant 
under §64.8, the grantee needs addi
tional time to complete the grant proj
ect the grantee may apply for an ex
tension of the grant period without 
additional funds. The Director may 
approve this extension at his or her 
discretion. In exceptional cases, appli
cants may receive grants for multi
year projects in accordance with appli
cable procedures of the Department.
§ 64.16 IMS share of the cost of a propos

al.
(a) Subject to § 64.9(a) and the appli

cable requirements in 45 CFR part 74 
relating to allowable costs, a museum 
may receive a grant for up to 50 per
cent of its proposed operating or activ
ity budget for museum services in the 
case of a grant under § 64.7, or up to 50 
percent of its approved project costs, 
in the case of a grant under § 64.8. In 
exceptional cases, when clearly justi
fied under the criteria in §64.17, a 
museum may receive a grant for an 
amount in excess of this 50 percent of 
limitation. No more than 20 percent of 
funds appropriated for grants under 
the Act for a fiscal year may be used 
by IMS for grants in that fiscal year 
which exceed the 50 percent limita
tion.

(b) An applicant requesting general 
operational support under §64.7 may 
submit a total operating budget which 
shows that the applicant will satisfy 
the requirements of paragraph (a) (re
lating to cost sharing) but which need 
not identify the particular operating 
costs for which IMS funds will be 
used. An applicant which receives gen
eral operational support on this basis 
must be prepared to show that its
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actual operation generally conformed 
to the operating proposal on which its 
application was judged.

(c) Examples include: (1) Museum X 
has an operating budget of $100,000. 
After assessing its program; Museum 
X concludes that adequate perform
ance of museum services, including the 
exhibition of its collection to the 
public for an additional day each 
week, requires an operating budget of 
$120,000. Museum X applies for 
$20,000 of general operational support 
under §64.7 to partially support this 
budget. Its total operating budget in
cludes more than $40,000 of costs 
which are considered allowable under 
applicable cost principles in 45 CFR 
part 74. Museum X’s application for 
$20,000 is eligible for consideration.

(2) Museum Y applies for funding a 
staff member for a conservation labo
ratory and for costs incidental to de
veloping a new method of paper con
servation. The total cost of the project 
is $25,000. Museum Y applies for 
$12,500 to cover this cost. It under
takes to furnish the other $12,500 
from non-Pederal sources. Its applica
tion may be considered.
§ 64.17 Criteria for applying exceptions.

In determining whether a proposal 
which has been selected for an award 
qualifies for Federal funds in excess of 
the 50 percent limitation described in 
§ 64.16, the Director applies the follow
ing criteria:

(a) The financial condition of the 
museum to be assisted;

(b) The inability of the museum to 
obtain other funds due to factors 
beyond its control;

(c) The quality of the proposal;
(d) The quality of the museum’s col

lection; and
(e) The extent to which the museum 

serves populations otherwise unserved 
by museums.
§ 64.18 Applicable grant administration 

provisions.
(a) The provisions of part 74 of title 

45 CFR (45 CFR part 74) and related 
appendices apply to the award and ad
ministration of grants under the Act. 
Part 74 contains general rules about 
fiscal and administrative matters per
taining to grants awarded by the De
partment, including rules about re
taining records, accounting for grant- 
related income, cost sharing (including 
rules for valuation of in-kind contribu
tions), grantee financial management 
systems, fiscal and performance re
ports, grant payment requirements, 
budget revisions, grant closeout, sus
pension and termination of a grant, 
preapplication and application forms, 
standards for procurement under 
grants and other pertinent matters.

(b) 45 CFR part 16, relating to a de
partment grant appeals process, ap-
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plies to the resolution of particular 
disputes arising under grants awarded 
under the Act.
§ 64.19 Reports.

In its final report submitted under 
§ 74.82 of title 45, a grantee shall brief
ly describe how the performance of 
the grant has satisifed the objectives 
of the recipient museum as stated in 
its application and how assistance 
under the Act has served the purpose 
of the Act as reflected in the applica
ble evaluation criteria.
§ 64.20 Applicable civil rights require

ments.
Federal financial assistance under 

the Act is subject to:
(a) Title VI of the Civil Rights Act 

of 1964 (relating to discrimination on 
the basis of race) and accompanying 
regulations (45 CFR part 80);

(b) Title IX of the Education 
Amendments of 1972 (relating to dis
crimination on the basis of sex) and 
accompanying regulations (45 CFR 
part 86);

(c) Section 504 of the Rehabilitation 
Act of 1973 (relating to discrimination 
on the basis of handicap) and accom
panying regulations (45 CFR part 84).

(The Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, D.C. 20202, sells copies of 
the volume of 45 CFR containing 
these parts and part 74; it is also avail
able in Federal depository libraries.)
§ 64.15 Duration of grant.

Grants under the Act normally 
permit the grantee to use the funds 
for a period of up to 12 months from 
the start of the grant period. The 
grantee may use grant funds during 
the period specified in the grant docu
ment unless the grant is suspended or 
terminated. If, in the case of a grant 
under §64.8, the grantee needs addi
tional time to complete the grant proj
ect the grantee may apply for an ex
tension of the grant period without 
additional funds. The Director may 
approve this extension at his or her 
discretion. In exceptional cases, appli
cants may receive grants for multi
year projects in accordance with appli
cable procedures of the Department.
§ 64.16 IMS share of the cost of a propos

al.
(a) Subject to § 64.9(a) and the appli

cable requirements in 45 CFR part 74 
relating to allowable costs, a museum 
may receive a grant for up to 50 per
cent of its proposed operating or activ
ity budget for museum services in the 
case of a grant under § 64.7, or up to 50 
percent of its approved project costs, 
in the case of a grant under § 64.8. In 
exceptional cases, when clearly justi
fied under the criteria in §64.17, a 
museum may receive a grant for an

amount in excess of this 50 percent 
limitation. No more than 20 percent of 
funds appropriated for grants under 
the Act for a fiscal year may be used 
by IMS for grants in that fiscal year 
which exceed the 50 percent limita
tion.

(b) An applicant requesting general 
operational support under §64.7 may 
submit a total operating budget which 
shows that the applicant will satisfy 
the requirements of paragraph (a) (re
lating to cost sharing) but which need 
not identify the particular operating 
costs for which IMS funds will be 
used. An applicant which receives gen
eral operation support on this basis 
must be prepared to show that its 
actual operation generally conformed 
to the operating proposal on which its 
application was judged.

(c) Examples include: (1) Museum X 
has an operating budget of $100,000. 
After assessing its program, Museum 
X concludes that adequate perform
ance of museum services, including the 
exhibition of its collection to the 
public for an additional day each week 
requires an operating budget of 
$120,000. Museum X applies for 
$20,000 of general operational support 
under $64.7 to partially support this 
budget. Its total operating budget in
cludes more than $40,000 of costs 
which are considered allowable under 
applicable cost principles in 45 CFR 
part 74. Museum X’s application for 
$20,000 is eligible for consideration.

(2) Museum Y applies for funding a 
staff member for a conservation labo
ratory and for costs incidental to de
veloping a new method of paper con
servation. The total cost of the project 
is $25,000. Museum Y applies for 
$12,500 to cover this cost. It under
takes to furnish the other $12,500 
from non-Federal sources. Its applica
tion may be considered.
§ 64.17 Criteria for applying exceptions.

In determining whether a proposal 
which has been selected for an award 
qualifies for Federal funds in excess of 
the 50 percent limitation described in 
§ 64.16; the Director applies the follow
ing criteria:

(a) The financial condition of the 
museum to be assisted;

(b) The inability of the museum to 
obtain other funds due to factors 
beyond its control;

(c) The quality of the proposal;
(d) The quality of the museum’s col

lection; and
(e) The extent to which the museum 

serves populations otherwise unserved 
by museums.
§ 64:18 Applicable grant administration 

provisions.
(a) The provisions of part 74 of title 

45 CFR (45 CFR part 74) and related 
appendices apply to the award and ad-
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ministration of grants under the Act, 
part 74 contains general rules about 
fiscal and administrative matters per
taining to grants awarded by the De
partment, including rules about re
taining records, accounting for grant- 
related income, cost sharing (including 
rules for valuation of in-kind contribu
tions), grantee financial management 
systems, fiscal and performance re
ports, grant payment requirements, 
budget revisions, grant closeout, sus
pension and termination of a grant, 
preapplication and application forms, 
standards for procurement under 
grants and other pertinent matters.

(b) 45 CFR part 16, relating to a de
partment grant appeals process, ap
plies to the resolution of particular 
disputes arising under grants awarded 
under the Act.
§ 64.19 Reports.

In its final report submitted under 
§ 74.82 of title 45, a grantee shall brief
ly describe how the performance of 
the grant has satisfied the objectives 
of the recipient museum as stated in 
its application and how assistance 
under the Act has served the purpose 
of the Act as reflected in the applica
ble evaluation criteria.
§ 64.20 Applicable civil rights require

ments.
Federal financial assistance under 

the Act is subject to:
(a) Title VI of the Civil Rights Act 

of 1964 (relating to discrimination oh 
the basis of race) and accompanying 
regulations (45 CFR part 80);

(b) Title IX of the Education 
Amendments of 1972 (relating to dis
crimination on the basis of sex) and 
accompanying regulations (45 CFR 
part 86);

(c) Section 504 of the Rehabilitation 
Act of 1973 (relating to discrimination 
on the basis of handicap) and accom
panying regulations (45 CFR part 84).

(The Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, D.C. 20202 sells copies of 
the volume of 45 CFR containing 
these parts and part 74; it is also avail
able in Federal depository libraries.)
Appendix  A —Criteria for Evaluation of

Applications S ubmitted in  F iscal Y ear
1978

(c) The degree to which the assistance will 
contribute to the museum’s financial stabil
ity;

(d) The benefit of the proposal to the area 
or community of which the museum is a 
part, including the degree to which the 
museum serves populations otherwise un
served by museums;

(e) The degree to which the need for the 
requested financial assistance is due to fac
tors such as increased, demand for museum 
services, increased attendance, or other fac
tors beyond the control of the applicant;

(f) The degree to which the applicant 
lacks alternative Federal sources of support 
for the proposal;

(g) The degree to which the museum re
ceives financial support from community 
and other sources;

(h) The existing accessibility of the muse
um’s facilities to the public and the accessi
bility of the facilities as it would be affected 
by the proposal;

(i) the quality and importance of the mu
seum’s collection, including the extent to 
which the collection is unique and irrepla
ceable;

(j) The relationship among size of staff, 
quality of staff, and museum facilities; and 
the effect of the proposal on this relation
ship and on the overall quality of the muse
um’s performance.

PART II. APPLICATIONS FOR PROJECT SUPPORT
The criteria listed in part I of this appen

dix and the following criteria apply to the 
evaluation of applications for project sup
port to determine recipients and amounts of 
awards.

(a) The degree to which the application 
addresses a problem which is general to a 
number of museums but has not been ade
quately addressed;

(b) The degree to which the project repre
sents a model or exemplary approach to a 
problem and may be replicated;

(c) The quality of the project as measured 
by the qualifications and experience of per
sonnel designated to carry it out, the suffi
ciency of size and scope of the project to 
achieve productive results, and the reason
ableness of estimated cost in relation to an
ticipated results; and

(d) The soundness of the project, includ
ing the degree to which the objectives of 
the project are sharply defined, clearly 
stated and capable of being achieved by the 
proposed procedures; and provisions is made 
for adequate evaluation of the project and 
for disseminating the results of the project 
to other interested parties.
Append ix  B —S ummary of Major Comments

from the P ublic on P roposed R egula
tio n s  for M useum  S ervices P rogram and
R esponses

DEFINITION OF “MUSEUM”—SECTION 64.3

PART I. APPLICATIONS FOR GENERAL 
OPERATIONAL SUPPORT

The following criteria apply to the evalua
tion of applications for general operational 
support to determine recipients and amount 
of awards.

(a) The degree to which the assistance re
quested will result in more effective per
formance of museum services;

(b) The quality of the museum’s long 
range plans for program and financial devel
opment and the relationship of the proposal 
to these plans;

1. Exhibition to (he public. A number of 
comments generally related to the require
ment in the law that a museum must regu
larly exhibit objects to the public in order 
to qualify as a museum. One commenter in
quired about the eligibility of a university 
biological collection which is primarily used 
for research and which is not exhibited to 
the public. The status of an institution 
which maintains, and makes available for 
inspection, probate records, family histories, 
and genealogical information was the sub
ject of another inquiry. Other questions re
ceived by IMS during the course of the com
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ment period related to the nature of the au
dience served by an institution and the pur
pose of the collection it maintains. Universi
ty collections used in particular academic 
courses or so-called “suitcase” exhibits used 
by school systems in carrying out their in
structional programs were cited.

The Museum Services Act provides that 
an institution is a museum if, among other 
things, it “exhibits” objects “to the public 
on a regular basis.” Section 210(4) of the 
Act. This requirement is basic and is reflect
ed in the regulations for the Museum Ser
vices Program. Section 64.3(a)(3). Accord
ingly, an institution which does not regular
ly exhibit objects to the public does not 
qualify as a “museum” for purposes of the 
Museum Services Act and may not partici
pate in the program of financial assistance 
under the Act.

As a matter of clarification, the regula
tions in § 64.3(d) also provide that “an insti
tution does not exhibit objects to the public 
for the purposes of this section (§ 64.3 relat
ing to the definition of museum) if the dis
play or use of the objects is incidental to an 
overall purpose of the institution which is 
other than their exhibition to the public.” 1 
This provision is designed to clarify the 
status, under the Act, of institutions which 
are organized for educational or esthetic 
purposes and may, in a literal sense, display 
objects in the course of their overall activi
ties but which are not really museums and 
were never intended to be covered under the 
Act, as IMS understands it. For example, or
dinarily a public library displays objects it 
owns to the public but that activity does not 
render the library a museum under the Act. 
Similarly, such display or exhibition of ob
jects as may be incidental to theatrical, 
musical, or television productions or to the 
maintenance and operation of public parks 
and playgrounds, must normally be consid
ered outside the ambit of the Act.

Turning to other examples raised in com
ments or inquiries, a university which main
tains, for research purposes, a collection 
which is not exhibited to the public does 
not satisfy the statutory definition of a 
museum. It is recognized that maintenance 
of these collections constitutes a great con
tribution to the museum profession. Howev
er, in view of the limited funds available for 
grants under the Act, the Institute believes 
that the limitation in the Act to institutions 
which exhibit to the public is appropriate.

Similarly, a university or school system 
may maintain a collection primarily used 
for instructional purposes or as a resource 
in carrying out an academic program. For 
example, a  collection of objects maintained 
by the university’s anthropology depart
ment may be displayed to the students in 
that department as they walk in and out of 
class or may be used in classroom work. A 
school or school system may exhibit objects 
to its students through so-called suitcase ex
hibits.

In the view of the Institute, these activi
ties do not constitute exhibition to the 
public within the meaning of the Act. Exhi
bition to a restricted category of persons 
(the students in the anthropology class) 
under circumstances in which the general 
public has limited or occasional access is not 
exhibition to the public as IMS understands 
it. At a minimum, exhibition to the public 
involves general accessibility to the public 
at large and public notice of that accessibil
ity, elements lacking in the examples stated.

1 The final version of this paragraph 
(§ 64.3(d)) reflects editorial changes.
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The maintenance of probate or genealogi
cal records by a public institution such as a 
court would also be outside the ambit of the 
Act. Even if such an institution can be re
garded as organized for educational or es
thetic purposes, which is questionable, the 
exhibition would seem to be incidental to 
purposes other than exhibition to the 
public.

Because the funds available under the Act 
are limited, the program must be focused on 
those institutions which exist primarily to 
provide museum services to the public. For 
all these reasons, the Institute does not 
regard institutions such as public libraries 
and archives normally as qualifying as mu
seums.

2. Mentioning specific types of museums. 
Many commentera requested the mention of 
specific types of museums, including natural 
and physical science centers, environmental 
education and/or nature centers, historic 
building museums, historical museums, 
health and medical museums and the like.

The regulations already contain a list of 
the common categories of museums in 
§ 64.3(b). The Institute believes it would be 
unwise to mention every type of museum. 
The Institute wishes to avoid the implica
tion that a type of institution which proper
ly falls within the ambit of the Act is ex
cluded because it is not mentioned. Howev
er, the Institute regards this réponse as an 
opportunity to indicate that the types of in
stitutions commentera mentioned (as de
scribed above) are generally understood to 
fall within the definition. Because of consid
erable confusion surrounding the status of 
historic building museums, these institu
tions are mentioned in the final regulations. 
(See § 64.3(b)(3).)

3. Professional staff. A county historical 
commission which displays objects in a 
county courthouse felt that maintaining a 
full-time staff person even on a voluntary 
basis as provided by § 64.3(c) was beyond its 
capacity and that this requirement would 
exclude small institutions from participa
tion in the program under the Museum Ser
vices Act. The commenter urged recognition 
of use of part-time staff.

On the other hand, another commenter 
questioned the use of volunteers to qualify a 
museum for a grant, noting that, although 
volunteers make significant contributions to 
a museum, Federal support of an institution 
solely operated by volunteers is question
able. This commenter viewed at least one 
full-time paid professional as representing a 
minimum commitment to a professional op
eration in the public trust. The commenter 
pointed out that the American Association 
of Museums, through its accreditation pro
cedure, requires that a museum have at 
least one full-time paid staff member.

The requirement that an institution “use” 
a professional staff is in the statute and 
cannot be waived. (Museum Services Act, 
section 210(4).) The regulations give the 
broadest possible interpretation to this re
quirement to avoid excluding institutions 
which cannot afford a full-time paid profes
sional. (§ 64.3(c)) The exclusion of such mu
seums, it is believed, would bar from partici
pation in the program a vital segment of the 
spectrum of institutions which serve the 
museum public, particularly historic houses. 
Comments were received by the Institute 
which stressed that historic building muse
ums are frequently operated by volunteers 
and are without paid professional staff. No
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change is made in the definition in this re
spect.

The Institute also declines to impose any 
further requirements on recipients to obtain 
a paid professional staff. However, the Insti
tute considers it desirable that an institu
tion which becomes a participant in the 
Museum Services Program move in the di
rection of supplying the “minumum com
mitment” cited by the commenter. Lan
guage has been added to § 64.3(c) to reflect 
this policy.

4. Joint applications by museums. Several 
commentera asked that the regulations pro
vide for the eligibility of consortiums, 
museum associations, collaboratives and 
other nonprofit agencies and organizations 
which provide support or services to muse
ums.

While both the Act and the regulations 
speak of “museum” in the singular, nothing 
in the Act or in the proposed regulations 
prevents a group of museums from applying 
for assistance under the program. On the 
contrary, such a group of museums would 
be eligible.

In the case of such an application, appli
cants may have separate budgets corre
sponding to the programs, sendees or activi
ties performed by each of the applicants or 
may have a combined budget.

Clarifying language is added to the final 
regulation to make clear that joint applica
tions from museums are accepted.

While a group of museums may apply for 
assistance under the Act, an application 
from an institution which is not itself a 
museum may not be considered since the 
Act authorizes grants only to museums. 
Thus, a nonprofit agency which provides 
support for, or assistance to, museums but 
which is not itself, a museum (as defined in 
§ 64.3) is not eligible for a direct'grant. How
ever, a museum which receives a grant is au
thorized to contract for services with other 
agencies including nonprofit “support” 
agencies. Grantees may use such agencies to 
supply services under the grant, consistent 
with the general requirement that the 
grantee remain responsible for grant per
formance.

The Institute will explore the possibility 
of proposing a legislative amendment to the 
Act to authorize assistance for nonprofit 
“support” agencies which are not museums.

ELIGIBILITY—SECTION 64.5
5. Municipal and university applicants. 

Some commentera expressed concern that 
the regulations in defining “museum” may 
prevent the participation of public agencies 
such as city or county governments which 
operate museums or colleges and universi
ties with museums which are not separately 
organized and do not have separate budgets. 
However, §64.5 is intended to address this 
problem by providing: “A public or private 
nonprofit agency, such as a municipality, 
college, or university, which is responsible 
for the operation of a museum may apply 
on behalf of the museum.”

The Institute believes that this language 
addresses the problem of the commenter. 
To qualify, a museum need not have had a 
separate budget but must be prepared to 
make the budget related showings required 
by the application and by any "post-award 
review.

6. Museums abroad. Another commenter 
proposed that the regulations provide for 
the eligibility of museums located outside 
the United States. In the example men

tioned by the commenter, the museum lo
cated abroad is situated on property owned 
by the United States Department of State 
and leased to a nonprofit corporation which 
operates the museum. The proposed regula
tions confined eligibility to institutions lo
cated in the United States. The Institute be
lieves that Congress intended to focus as
sistance on those institutions which primar
ily serve the U.S. public, particularly in view 
of the limited funds available for the pur
pose of the program at this stage. No 
change is made in the regulations.

OTHER TYPES OF ASSISTANCE-PROJECT 
SUPPORT—SECTION 64.8

7. Preservation of historic sites. Several 
commentera suggested that the reference to 
conservation projects in § 64.8(a)(3) be ex
panded to include conservation or preserva
tion of historic structures as well as conser
vation or preservation of objects. The com
mentera supported the proposed regulation 
in its effort to encourage conservation pro
jects (through the language of § 64.8(a)(3)) 
but felt that the proposed regulation did 
not go far enough in reflecting the special 
needs of museums which are or maintain 
and exhibit historic structures.

Another commenter said that § 64.8(a)(7) 
(relating to modernization of facilities) 
should include reference to restoration or 
preservation of museum facilities when the 
facilities are of historical or cultural signifi
cance. The commenter felt that such par
ticipation by the IMS would not duplicate 
Federal historic preservation programs.

The Museum Services Act lists conserva
tion as one of the activities for which grant 
funds may be used. (Section 206(a)(5) (con
servation of artifacts and art objects).)

The regulations in § 64.8(a)(3) reflect this 
authority by providing that a museum may 
apply for project support to “develop or 
demonstrate methods of conservation.”

Section 64.8(a)(7) of the proposed regula
tions provided for project support to help a 
museum “modernize its facilities (except in 
fiscal year 1978).” While the emphasis of 
the Act is on conservation of objects, noth
ing in the statute precludes the Institute 
from extending the concept of “conserva
tion” to preservation of historic building 
museums. The Institute believes that the 
regulations should provide for the possible 
support of this activity.

However, in view of the high cost of con
struction, as well as limited funds expected 
to be available to the program for fiscal 
year 1979 and the current fiscal year, the 
final regulations exclude this type of activi
ty for fiscal years 1978 and 1979. For fiscal 
years after fiscal year 1979 preservation and 
modernization of structures may be includ
ed unless excluded by a general notice pub
lished in the F ederal R egister for that 
year.

8. Training Programs. Another com
menter suggested that training programs 
under § 64.8 be focused on upgrading exist
ing staff in the field through inservice train
ing.

Section 64.8(a)(1) authorizes project sup
port for grants to a museum to “develop 
training programs for its staff.” Thus, a 
museum may apply for grant funds to sup
port inservice training of existing staff. 
However, the Institute believes that to con
fine training activities only to inservice 
training would restrict program flexibility. 
Accordingly, no change is made in the regu
lation.
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9. Conservation. One commenter objected 
to the provision for funding new special con
servation projects. The commenter thought 
that the emphasis should be on mainte
nance of a museum’s conservation labora
tory and staff.

The development or demonstration of 
methods of conservation mentioned in 
§ 64.8(a)(3) does not exclude other types of 
conservation support. Operational support 
grants (§64.7) are available for the activities 
mentioned by the commenter.

BASIC REQUIREMENTS—SECTION 64.11
10. Long-range plans. A commenter sup

ported the provision in the proposed regula
tions requiring a museum applicant to 
submit a long-range plan as part of its grant 
application. The commenter observed that 
the Institute should encourage museums to 
adopt a standard financial report format as 
well as a standard long-range plan format.

Section 64.11(d) of the proposed regula
tions requires an applicant museum to 
submit a copy or brief description of the 
museum’s long-range plans for program and 
financial development. In line with the com- 
menter’s thinking, the final regulations re
quire the applicant to have a long-range 
plan. The Institute agrees with the com
menter that this requirement will have a 
constructive influence on the quality of 
museum services carried out under the pro
gram. »

To some extent financial and other report 
forms under the program are standardized

under applicable requirements in part 74 of 
Title 45 CFR. (See §64.18) The Institute 
will also attempt to establish uniform stand
ards for required financial and other report
ing by museums since it believes the com- 
menter’s suggestion to be well taken. The 
Institute will continue to review the possi
bility of providing further guidance regard
ing a uniform format for the long-range 
plan description called for in § 64.11(d).

CRITERIA—SECTIONS 64.13 AND 64.14
11. One commenter observed that the cri

teria were too vague, particularly in terms 
of describing financial need, and urged that 
the final regulations require that applica
tions indicate a need for funds for a particu
lar purpose or purposes. Specific sugges
tions about individual criteria were fur
nished by a number of commenters.

The criteria are necessarily broad and 
general in order to accommodate the Insti
tute’s need to review applications from a 
wide variety of institutions and a concern 
that criteria which are too focused may 
tend to “over direct” the program.

On the other hiand, individual comments 
from public commenters and experience 
with the initial year of reviewing applica
tions have convinced the Institute that 
changes in the criteria applicable to fiscal 
year 1979 and future fiscal years are war
ranted. Accordingly, a new set of criteria for 
both general operational and project sup
port is established for those years. Com
ments from the public objected to the use of

criteria measuring the relative lack of access 
to Federal support and sought clarification 
of criteria relating to the applicant’s need, 
the extent of local financial support, and 
the nature of unserved or underserved pop
ulations. Subject to reconsideration in the 
light of further public comment, the criteria 
set forth in § 64.13 of the regulations take 
into account these objections.

For fiscal year 1979 and future fiscal 
years, separate sets of criteria are set forth 
for general operational support and for 
project support. In the general operational 
support category, the emphasis is on assess
ing the overall situation of the applicant 
museum. Lack of access to other Federal as
sistance is no longer a criterion for judging 
operational support grants since, aside from 
IMS, there are no other Federal programs 
which provide operational assistance. In re
sponse to comments, the criterion relating 
to unserved populations is broadened.

OTHER COMMENTS

12. One commenter observed that while 
the regulations appeared to be clear and 
concise, attention should be paid to provid
ing information to readers as to how to 
obtain copies of other regulations which are 
cross-referenced by the new part 64. The 
commenter’s point is well taken and the In
stitute is taking steps to be certain that 
each grantee receives a package containing 
copies of all applicable regulations.

[FH Doc. 78-27284 Filed 9-28-78; 8:45 am]
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T itle  42— Public Health

CHAPTER IV— HEALTH CARE FI-
NANCING ADMINISTRATION, DE
PARTMENT OF HEALTH, EDUCA
TION, AND WELFARE

SUBCHAPTER C— MEDICAL ASSISTANCE 
PROGRAM

MEDICAID REGULATIONS

Reorganization and R ew riting
AGENCY: Health Care Financing Ad
ministration (HCFA), HEW.
ACTION: Final rule.
SUMMARY: These regulations reorga
nize and redesignate, with clarifying 
editorial changes, the current regula
tions for the medicaid program (title 
XIX of the Social Security Act). No 
policy changes have been made in the 
existing regulations. Those regulations 
will now be systematically and inten
sively reviewed for possible revisions 
during the second phase of HCFA’s 
medicaid recodification project.
DATE: Effective October 1, 1978. Al
though this rule is final, comments 
may be submitted as described in the 
supplementary information below.
ADDRESSES: Send comments to: 
Acting Director, Policy Coordination 
Staff, Medicaid Bureau, Health Care 
Financing Administration, Depart
ment of Health, Education, and Wel
fare, Room 2618, Switzer Building, 330 
C Street SW., Washington, D.C. 20201. 
In commenting, please refer to MMB- 
240. Comments will be available for 
public inspection, beginning approxi
mately 2 weeks after publication, at 
the above address from Monday 
through Friday of each week from 
8:30 a.m. to 5 p.m., telephone 202-245- 
0722.
FOR FURTHER INFORMATION 
CONTACT:

Margaret O. Schnoor, 202-245-0722.
SUPPLEMENTARY INFORMATION: 
As indicated in a recodification pro
posal published January 17, 1978 (43 
FR 2413), HCFA is rewriting all exist
ing medicaid regulations in clearer, 
simpler language. Our purpose is to 
make the regulations more understan
dable by all those affected (including 
State agencies, applicants and recipi
ents, and providers of services), and 
more useful for program administra
tors. No substantive changes have 
been made in this first phase of a med
icaid recodification project under the 
Department’s operation common sense 
initiative. In the second phase, we plan 
to develop policy changes based on our 
analysis of the current rules in prepar-
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ing this document, letters responding 
to operation common sense, and prob
lems found during ongoing program 
operation. Those changes will be pub
lished' as proposed rule making for 
public comment over the next two 
years, and will represent for medicaid 
the substantive recodification to 
which HEW is committed for all pro
grams.

C o n t e n t

This document contains all medicaid 
regulations currently in 42 CFR chap
ter IV, subchapter C, except for the 
utilization control penalty provisions 
in § 450.20(b). Passage of the medicare- 
medicaid anti-fraud and abuse aniend- 
ments, Pub. L. 95-142, October 25, 
1977, made the penalty provisions in 
§ 450.20(b) obsolete. A notice of pro
posed rulemaking implementing the 
changes made by Pub. L. 95-142 is 
being published. Until the new penalty 
regulation becomes final, the statuto
ry requirements of sec. 1903(g) of the 
Social Security Act will be used as the 
basis for imposing penalties. The docu
ment includes all new medicaid regula
tions and revision published as final 
rules during the last few months. It 
does not include regulations recently 
published as proposed rules but not 
yet published in final.

In a separate project, the “joint” 
rules in title 45 of the Code of Federal 
Regulations (parts 201, 204, 205, 206 
and 208) that currently apply to other 
State plan programs of financial as
sistance and services, as well as to 
medicaid, will also be rewritten as they 
pertain to medicaid and transferred to 
title 42.

For the convenience of readers, rede
signation tables at the end of this pre
amble indicate the relationship be
tween the old and the new sections. 
The first set of tables is arranged in 
order of the previous section numbers 
and the second set is arranged by the 
new numbers.

E f f e c t iv e  D ate

The rewritten regulations are being 
made effective October 1, 1978, to co
incide with the deadline date for pub
lishing material to be included in the 
annual revision. This will provide read
ers with a complete set of the revised 
regulations in that publication.

W a iv e r  o f  P r o p o se d  R u l e m a k in g

As explained above, the purpose of 
this publication is to simplify and clar
ify the existing regulations without 
making any substantive change. We 
have carefully reviewed the revised 
language in order to satisfy ourselves 
that we have not modified existing 
policy unintentionally. Moreover, as 
also discussed above, we believe it 
highly desirable to include the entire 
set of regulations in the October 1 edi

tion of title 42. Time and staff con
straints have not permitted us to go 
through proposed rulemaking and still 
complete the task by that date.

For those reasons, we have conclud
ed that it is both unnecessary and im
practical to publish this document as 
notice of proposed rulemaking. We are 
therefore waiving rulemaking proce
dures in accordance with section 4(a) 
of the Administrative Procedure Act (5 
U.S.C. 553(b)).

We will, however, consider com
ments or objections from anyone who 
believes that this rewriting changes 
current policy. Suggestions for addi
tional improvements in style, termin
ology, and general format are also wel
come. After 3 months, we will review 
comments and publish the necessary 
changes or a notice that no changes 
are required.

R edesignation and D erivation T ables

PART 446

Old section New section

446.10....................... .........  431.12
446.151..................... .........  432.2
446.160..................... .........  432.10
446.165..................... .........  432.31
446.166..................... .........  432.32
446.170..................... .........  432.30
446.175..................... .........  432.50
446.180..................... .........  432.55
446.185..................... .........  432.60

PART 448

Old section New section

Beginning note.................  435.2.
448.1(a)(l)(i).....................  435.4.
448.1(a)(l)(ii)....................  435.732.
448.1(a)(l)(ii)(A)..............  435.321.
448.1(a)(l)(ii)(B)..............  435.Unnecessary.
448.1(a)(2)(i).....................  435.4.
448.1(a)(2)(ii)....................  435.831.
448.1(a)(3).........................  435.740.
448.1(b) first sentence.....  435.10.
448.1(b)(l)(i)...... ..............  435.110.
448.1(b)(lXii)....................  435.111.
448.1(b)(l)(iii)...................  435.112.
448.1(b)(2).........................  Unnecessary.
448.1(b)(2)(i).....................  435.120.
448.1(b)(2)(ii)....................  435.230.
448.1(b)(2)(iii)...................  435.121.
448.1(b)(2)(iv)...................  435.130.
448.1(b)(2)(vi;...... ............  435.131.
448.1(b)(2)(vi) except (B) 435.132.
448.1(b)(2)(vi)(B)......... Redundant with 435.132

first sentence.
448.1(b)(2)(vii).................. 435.133.
448.1(b)(2)(viii) words Unnecessary.

before “In States”.
448.1(b)(2)(viii)................. 435.135.
448.1(b)(3) introductory Unnecessary.

sentence.
448.1(b)(3)(i)..................... 435.113, 435.122.
448.1(b)(3)(ii).................... 435.114, 435.134.
448.1(c) first sentence..... 435.10, 435.200.
448.1(c)(1)......................... 435.210.
448.1(c)(2) except second 435.211.

sentence.
448.1(c)(2) second Unnecessary.

sentence.
448.1(c)(3)...................... . 435.223.
448.1(c)(4)......................... 435.222.
448.1(c)(5)......................... 435.221.
448.1(c)(6)......................... 435.220.
448.1(d)(1)........................ 435.301.
448.1(d)(2)......................... 435.325.

FEDERAL REGISTER, VOL. 43, NO. 190— FRIDAY, SEPTEMBER 29, 1978



45177RULES AND REGULATIONS

part 448—Continued part 448—Continued Part 448—Continued

Old section New section

448.1(e)........ ......................
448.2(a)................. ............
448.2(b)(1).........................
448.2(b)(2).........................
448.2(C)......... ....................
448.2(d)..............................
448.2(e) words before 

". . . if a State plan. 
448.2(e) words after 

"Notwithstanding the 
provisions specified in 
paragraph (d) of the 
section. .

448.3(a)(1).........................
448.3(a)( l)(i) ..............:.......
448.3(a)( 1 )(ii)( A )..............
448.3(a)(l)(ii)(B)(f)..... .
448.3( a )( 1 )( ii)( B )( 2), 

Words before "provided 
that”.

448.3(a)(l)(ii)(B)(2), 
words beginning 
“provided that”. 

448.3(a)(l)(ii)(C), first 
sentence.

448.3(a)(l)(ii)(C), second 
sentence.

448.3(a)(2)......... ;........... .
448.3(b)(1).........................
448.3(b)(l)(i) first 

sentence.
448.3(b)(l)(i) second 

sentence.
448.3(b)(l)(i) third 

sentence.
448.3(b)(l)(i) fourth 

sentence.
448.3(b)(l)(ii)............... .
448.3(b)(l)(iii).................. .
448.3(b)(2)(i).....................
448.3(b)(2)(ii)....................
448.3(b)(2)(iii)...................
448.3(b)(2)(iv) first 

sentence.
448.3(b)(2)(iv) second 

sentence.
448.3(b)(2)(iv) third 

sentence words before 
“. . . after deducting 
all. . .”.

448.3(b)(2)(iv) third 
sentence words after 
“. . . to the assistance 
unit. . .”.

448.3(b)(3)(i).....................
448.3(b)(3)(ii)....................
448.3( b )( 3 )( Hi )...................
448.3(b)(3)(iv).............. .
448.3(b)(3)(v) first 

sentence words before 
“. . . except that the 
income. . .”. 

448.3(b)(3)(v) first 
sentence words after 
“. . . medically needy 
determinations. . .”. 

448.3(b)(3)(v) second 
sentence words before 
“. . . after deducting 
a ll. . .”.

448.3(b)(3)(v) second 
sentence words after 
“. . . to the assistance 
unit. . .".

448.3(b)(4) first 
paragraph.

448.3(b)(4) second 
paragraph.

448.3(b)(5)(i).....................
448.3(b)(5)(ii)....................
448.3(b)(5)(iii)...................
448.3(b)(5)(iv) first 

sentence.
448.3(b)(5)(iv) second 

sentence words before 
" . . .  to the assistance 
unit. . .”.

435.10.
435.401.
435.501.
Unnecessary.
435.401.
435.230. 
Unnecessary.

435.231, 435.722.

435.10.
435.711.
435.721(a).
435.721(a).
435.721(b).

435.1006.

435.10.

435.121(b).

Unnecessary.
Unnecessary.
Unnecessary.

435.723(b).

435.712(a), 435.724(b).

435.724(b).

435.603.
435.602.
435.723(C).
435.723(d).
435.721(c).
435.831(a)(2).

Unnecessary.

435.811.

435.831(c).

435.724(b).
435.724(c).
435.724(c).
435.721(c).
435.721(0.

Unnecessary.

435.811.

435.831(c).

435.734.

Unnecessary.

435.712(a).
435.712(c).
435.712(b).
Unnecessary.

435.811.

Old section New section

448.3(c)(3) first sentence. Redundant.

448.4(b)(3) first sentence. 435.1005 and 435.1006.
448.4(b)(3) second Unnecessary,

sentence.
448.4(b)(4)........................ 435.1007.
448.4(b)(5)........................ 435.1002(b).
448.4(b)(6)........................ 435.1004.
448.4(b)(7) except last 435.1003. 

sentence.
448.4(b)(7) last sentence.. Unnecessary.

Unnecessary. 
Unnecessary.

435.831(c).

435.404.
435.725, 435.731, 435.733, 

435.813, 435.815,
435.832.

435.725, 435.732, 435.733,
435.832.

435.732.
Unnecessary.
435.811.
435.812(a), 435.814(a), 

435.816(a).
435.816.
435.812, 435.814. 

Unnecessary.

435.812(b), 435.814(b). 
435.834,435,835.

435,834(0, 435.835(c).

435.834(b).

Unnecessary.

435.831.

435.831(a)(1), 435.841(c). 
435.831(a)(2),(3), 

435.841(d),(e). 
435.831(a), 435.841(b).
435.1001.
435.1002.
Unnecessary.
Unnecessary.
Unnecessary.
435.1008.

Old section New section

448.3(b)(5)(iv) second 
sentence words after 
“. . . to the assistance 
u n it. .

448.3(b)(6)......................
448.3(b)(7)......................

448.3(b)(8)........................

448.3(b)(9)........................
448.3(c)(1)............. ..........
448.3(C)(l)(i)....................
448.3(0(1 Xii)...................

448.3(c)(l)(ii)(A).............
448.3(0(1 XiiXB) words 

before "except that”.
448.3(c)(lXii)(B) words 

beginning “except 
that”.

448.3(c)(l)(iii)..................
448.3(c)(l)(iv) words 

before “and the 
amount of liquid , . .”.

448.3(c)(l)(iv) words 
after ". . . of the Social 
Security A ct. . .” and 
before " . . .  except 
th a t . . .”.

448.3(c)(l)(iv) words 
after “. . . in a family 
. . to end of sentence.

448.3(c)(lXiv) last 
sentence.

448.3(0(2).....

448.3(0(3 X0 ... 
448.3(c)(3)(ii)..

448.3(c)(4).....
448.4(a)..........
448.4(b)(1)......
448.4(b)(l)(0... 
448.4(b)(l)(ii).. 
448.4(bXl)(iii). 
448.4(b)(2)......

«448.4(b)(8).......
448.4(0............
448.4(d)............
448.4(0............
448.10(a)..........
448.10(b)(l)(i)„. 
448.10(b)(l)(ii).. 
448.10(b)(l)(iii). 
448.10(b)(2)(i)„. 
448.10(b)(2)(ii).. 
448.10(b)(2)(iii). 
448.10(b)(2)(iv). 
448.10(b)(2)(v).. 
448.10(b)(2)(vi).
448.10(b)(3)......
448.10(b)(4)......

448.10(b)(5) 2d sentence..
448.10(b)(6)......................
448.10(b)(7)......................
448.10(cXl)........... ..........
448.10(c)(2)............. .
448.10(0(3)......................
448.10(C)(4)......................
448.10(c)(5)......................
448.10(d)(1)......................
448.10(d)(2) except 

undesignated 
paragraph after. 

448.10(d)(2) 
undesignated 
paragraph after (vi).

435.1010.
435.1011. 
Unnecessary.
436.110.
436.115.
436.111.
436.210.
436.211.
436.212. 
436.222. 
436.221. 
436.220.
436.112.
436.116.

436.10.
Obsolete.
436.401(b).
Obsolete.
436.401(0.
436.401(a).
436.602.
436.1001(a), 436.1002(a) 
Unnecessary.

436.1004(a).

448.10(d)(3).......................
448.10(d)(4)............... .......
448.11.................................
448.21(a)(l)(i)...................
448.21(a)( lXii)..................
448 21(a)(2)(i) (A)-(C)

1st sentence except 
words before "and 
amounts received”. 

448.21(a)(2)(i) (C) 1st 
sentence, words after 
"applicant or 
recipient”, and 2d 
sentence.

448.21(a)(2)(ii)..................
448.21(a)(2)(iii).................
448.21(a)(2)(iv)............... .
448.21(a)(2)(v)..................
448.21(a)(2)(vi).................
448.21(a)(3)(i)

introductory
paragraph.

448.21(a)(3)(i)(A)............. (
448.2 l(a)(3)(i)(B).............
448.21(a)(3)(i)(C) 1st and 

2d sentences. 
448.21(a)(3)(i)(C) 3d-4th 

sentences.
448.21(a)(3)(i)(D) 1st 

sentence. • 
448.21(a)(3)(i)(D) last 

sentence.
448.21(a)(1) (ii)-(iv).........
448.21(b)............................
448.21(0 ...........................
448.30 (a), (b) (2) and (3). 
448.30(b)(1) 1st sentence.

448.30(b)(1) 2d sentence.. 
448.40(a)(1) words before 

"but are absent”, and 
(b) (1) and (2).

448.40(a) words after 
“residents of the 
State”..

448.40(b) introductory 
paragraph.

448.50.................................
448.60(a) (l)-(3) (i) and 

(iv).
448.60(a)(3)(ii) except 
‘ "or mental diseases”. 
448.60(a)(3)(ii) except 

“tuberculosis or”. 
448.60(a)(3)(iii).................

448.60(b) ( l ) - ( l l ) .............
448.70(a)(1) words before 

“and in Guam”. 
448.70(a)(1) words after 

parenthetical note. 
448.70(a)(2) (i) and (ii)

1st sentence. 
448.70(a)(2)(ii) 2d 

sentence.
448.70(a)(3).......................
448.70(b)........ .......... .........
448.70(c)(1) 1st sentence.

448.70(c)(1) 2d sentence.. 
448.70(c)(1) 

parenthetical note.
448.70(c)(2).......................
448.80(a)(1) words before 

“and in Guam”. 
448.80(a)(1) words after 

parenthetical note.
448.80(a)(2) and (b) .........
448.80(c)(1) 1st sentence.

448.80(c)(1) 2nd sentence 
448.80(c)(2).............. .........

436.1002(b).
436.1003.
436.230.
436.711.
Redundant.
Redundant.

436.603.

436.602.
Redundant.
436.711.
436.711. 
436.404. 
Unnecessary.

436.811.
436.812.
436.813.

436.832.

436.840.

Unnecessary.

436.831. 
Redundant. 
436.1002. 
435.520, 436.520. 
Redundant with 

435.1002. 
Unnecessary. 
435.403, 436.403.

431.52.

Redundant with .
435.403(a).

435.402, 436.402.
435.1008, 436.1004.

435.1009 "institution for 
tuberculosis”.

435.1009 "institution for 
mental diseases’’.

435.1009 “institution for 
mental diseases”.

435.1009, 436.1005.
435.530.

436.530.

435.531(a) *1) and (2), 
436.531 (a) and (b). 

435.531(a)(3), 436.531(c).

435.531(a)(3), 436.531(0. 
435.531(b).
Redundant with

435.1002. 
435.531(a)(3)(ii). 
435.1003.

435.1001(b), 436.1001 (b).
435.540.

436.540.

435.541. 436.541. 
Redundant with

435.1002.
435.541(c).
435.1001(b), 436.1001(b).

448.10(b)(5) 1st sentence. 436.301, 436.310, 436.320, 
436.330.

Unnecessary.
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Old section New section

449.10(a)(1)......................
449.10(a)(2)......................
449.10(a)(3) introductory 

paragraph.
449.10(a)(3)(i)________
449.10(a)(3)(ii).................
449.10(a)(3)(iii)................
449.10(a)(3)(iv)................
449.10(a)(4)......................
449.10(a)(5)(i)..................
449.10(a)(5)(.ii).................
449.10(a)(6) introductory 

paragraph.
449.10(a)(6) (i)-(vii).........
449.10(a)(7)..........;...... .....
449.10(a)(8)......................
449.10(a)(9)......................
449.10(a)( 10)............ .......
449.10(a)(ll)............... .....

449.10(b) introductory 
paragraph.

449.10(b)(1)......................
449.10(b)(2).......... ..........
449.10(b)(3)......................
449.10(b)(4)(i)(A)............
449.10(b)(4)(i)(B)............
449.lO(b)(4)(i)(C) 1st 

sentence, words before 
“except that with”. 

449.10(b)(4)(iXC) 1st 
sentence, words after 
“payments under the 
plan”.

449.10(b)(4)(i)(C) 2d and 
3d sentences. 

449.10(b)(4Xii) 1st 
sentence.

449.10(b)(4)(ii) 2d and 3d 
sentences.

449.10(b)(5).™..................
449.10(b)(6)......................
449.10(bX7) except (i) 

introductory 
paragraph, last 
sentence.

449.10(b)(7)(i) 
introductory 
paragraph, last 
sentence.

449.10(b)(8)......................
449.10(b)(9)......................
449.10(b)(10)...................
449.10(b)(ll)................... .
449.1<XbX12).............. .....
449.10(b)(13)...................
449.10(bX14)...............*...
449.10(b)( 15X1X A) 1st 

sentence.
449.10(bX15)(iXA) last 

sentence.
449.10(b)(15Xi)(B).......
449.10(b)(15)(i)(C).........
449.10(b)(15)(i)(D)..........
449.10(b)(15)(i)(E)..........
449.1(XbX15Xii)..............
449.10(b)(15Xiii).............
449.10(b)(15Xiv).............
449.10(b)(15)(v)..............
449.10(b)(15) 

undesignated 
paragraph after (v).

449.10(bX15Xvi).............
449.10(b)(16)

introductory
paragraph.

449.10(b)(16) (i), (ii).......
449.1(XbX16Xiii) 

introductory 
paragraph. 

449.10(b)(16)(iiiXA) 
words before "and for 
whom”.

449.10(b)(16)(iii)(A)

440.210.
440.220.
441.51.

441.54.
441.55.
441.56.
441.53.
441.15.
440.230.
431.53.
440.240.

440.250.
440.240.
440.260.
441.20.
441.30.
431.110, 442.201(c), 

442.251(d).
440.2.

440.10.
440.20.
440.30.
440.40.
442.201 (a), (b).
440.40.

441.11.

442.30.

440.40.

441.52.

440.50.
440.60.
440.70.

Redundant.

440.80.
440.90.
440.100.
440.110.
440.120.
440.130.
440.140.
440.150.

442.251 (a), (C), 442.252.

440.150.
442.252.
Redundant.
440.150.
442.254.
440.150.
440.150.
Redundant.
441.11.

442.30.
440.160.

441.151.
441.152.

Obsolete.

441.153.
words after “of these 
regulations”.

449.10(b)(16)(iiiXB)......... Obsolete. ,
449.1(KbX16Xiii) (C)-(E). 441.153.

Old section New section

449.10(b)(16)(ivXA), 
except 2d sentence. 

449.10(bX16)(iv)(A) 2d 
sentence.

449.10(b)(16)(iv)(B).........
449.10(b)(16)(iv)(O.........
449.1(Xb)(17)...... .............
449.10(c) (l) and (2).........
449.10(C)(3).... ..................
449.10(c)(4)....... ................
449.10(c)(5) except (li) 

(A)-(G).
449.10(c)(5Xii) (AMG) _..
449.10(d)(l)(i)...------------
449.10(d)(1) (ii), (iv)-(vi)..
449.10(d)( 1 Xiii)...... ..........
449.10(d)(2)..... ..................
449.10(d)(3)________ ___
449.12(a) introductory 

paragraph.
449.12(a)(1)___________
449.12(aXl)(i> 1st 

sentence.
449.12(a)(l)(i) 2d 

sentence.
449.12(a)( 1 XiiX A ).......... .
449.12(a)( 1 XiiXAXi X i) .... 
449.12(a)( 1 XiiXAXf) (it), 

( i n ) .
449.12(a)(l)(iiXA)(2)___
449.12(a)( 1 XiiX AX 3 ) .......
449.12(aXl)(iiXAX4).......
449.12(a)(lXiiXB)..... ......
449.12(a)(l)(ii)(C)............
449.12(a)(l)(iii)________
449.12(a)(1) (iv), (v)-------
449.12(a)( 1X vi)-- ----------
449.12(aXl)(vU)________
449.12(a)(2)________ __
449.12(a)(3)___________

449.12(a)(4)(i) (A H E)----
449.12(a)(4XiXF).............
449.12(a)(4) (ii), (iii)........
449.12(a)(5) introductory 

paragraph.
449.12(a)(5Xi)..........  ......
449.12(a)(5Xii)...................
449.12(a)(5)(iii).................
449.12(a)(5) 

undesignated 
paragraph following 
paragraph (iii). 

449.12(a)(6)(i)........... — ,

449.12(a)(6Xii)_________
449.12(a)(6Xiii)________
449.12(a)(6Xiv)______ ....
449.12(a)(6) (v), (vi)____
449.12(a)(6) (vii), (viil)_...
449.12(a)(6)(ix).... ............
449.12(aX7)(i)_________
449.12(a)(7) (ii)—<iv)____
449.12(a)(7)(vi), (vii)------
449.12(a)(8)(i)--------------
449.12(a)(8)(H).................
449.12(a)(8)(Ui)................
449.12(a)(8)(iv).... ............
449.12(a)(8)(v).................
449.12(aX8)(vi)._...........
449.12(a)(9) introductory 

paragraph.
449.12(a)(9)(i) and (AV- 

(C).
449.12(a)(9)(H)________
449.12(a)(9)(iii)................
449.12(a)(9Xiv)................
449.12(a)(9)(v).................
449.12(b) introductory 

paragraph.
449.12(b)(1)..................... .
449.12(G)(2)......................
449.12(b)(3).............. .......
449.12(b)(4)........... ..........
449.12(b)(5).....................
449.12(b)(6)..................... .

Redundant.

441.155.
441.156.
440.170.
441.13.
Surplusage.
441.40.
441.182.

441.181.
435.1009, 440.2.
435.1009.
440.2.
440.270.
441.11.
442.300.

442.301.
442.302.

Unnecessary.

442.305.
442.306.
442.307.

442.308.
442.309.
442.310.
442.311. 442.404.
442.312. 442.405. 
442.320, 442.406 (d), (e).
442.313.
442.314.
442.315. 442.415.
442.316. 442.425 (a), (b).
442.317. 442.417, 

442.476(C).
442.318 (a)-(C), 442.319. 
Obsolete.
442.318 (d), (e). 
442.321(a), 442.507(a).

442.322, 442.508. 
442.323(a), 442.509(a). 
442.321(b), 442.507(b). 
442.323(b), 442.509(b).

442.324(a), 442.325, 
442.326(a), 442.446, 
442.447(a) (1), (3), 
442.448 (a), (d).

442.327.
442.326 (b), (C). 
442.324(b).
442.328.
442.329.
442.330. 442.511. 
442.331(a).
442.332.
442.331(b).
442.333.
442.334.
442.335.
442.337(b).
442.336.
442.337(a).
442.338, 442.474(b).

442.339, 442.481 (aMe).

442.340, 442.481(f). 
442.481(g).
442.341, 442.481(h). 
442.342.442.478(a). 
Unnecessary.

442.303.
442.304.
442.343.
442.344.
442.345.
442.346.

Old section

449.12(c) introductory 
paragraph.

449.12(c)(1)........... »........
449.12(c)(2)......................
449.12(c)(3) introductory 

paragraph, 1st 
sentence.

449.12(cX3) introductory 
paragraph, 2d 
sentence, and (i)-(ix). 

449.12(C)(4M6)................
449.13 introductory 

paragraph, 1st 
sentence, words before 
“the standards for”.

449.13 introductory 
paragraph, 1st 
sentence, words after 
“July 18, 1977”.

449.13 introductory 
paragraph 2d sentence.

449.13(a)(l)(i)..................
449.13(a)(1)(H).................
449.13(a)(l)(Ui)................
449.13(a)(l)(iv)................
449.13(a)(l)(v).................
449.13(a)(l)(vi)................
449,13(a)(l)(vU)________
449.13(a)(l)(vUi)..............
449.13(a)(l)(ix)........... —
449.13(a)(l)(x).................
449.13(a)(l)(xi)________
449.l3(a)(2)(i) 

introductory 
paragraph, 1st 
sentence.

449.13(a)(2)(i) 
introductory 
paragraph, 2d 
sentence, and (A) and 
(B).

449.13(a)(2)(H).................
449.13(a)(2)(iii)...............
449.13(a)(2)(iv)................
449.13(a)(2)(v)..r..............
449.13(a)(2)(vi)...... ..........
449.13(a)(2)(vU).... ...........
449.13(a)(2)(viii)-----------
449.13(a)(2)(ix)...........—
449.13(a)(2Xx).................
449.13(a)(2) (xi), (xii)......
449.13(a)(3)(i)_________
449.13(a)(3)(H)................ .
449.13(a)(3) (iii), (iv).......
449.13(a)(3)(V).................
449.13(a)(3)(vi)................
449.13(aX3)(vU)...............
449.13(aX3)(viU)..............
449.13(a)(3) (ix). (x )........
449.13(aX3)(xi)........... ....
449.13(b)(1) (i), (ii)..........
449.13(b)(l)(iii)................
449.13(b)(1) (ivMvi)........
449.13(b)(l)(vU)_______
449.13(b)(lXviii)-(x)........
449.13(b)(l)(xi) 

introductory 
paragraph and (A)-(C). 

449.13(b)(l)(xi)(D) 1st 
sentence.

449.13(b)(l)(xi)(D) 2d 
sentence.

449.13(b)(l)(xi)(E)..........
449.13(b)(l)(xii)............ ..
449.13(b)(l)(xiii).............
449.13(b)(2)........... ..........
449.13(b)(3)......................
449.13(b)(4).... .................
449.13(b)(5)......................
449.13(b)(6)(i)............. .

449.13(b)(6)(H)..............
449.13(bX6) (iii), (iv)....
449.13(b)(6) (v), (vi).....
449.13(b)(6) (vii), (vUi).
449.13(b)(6)(ix)............
449,13(b)(6)(x).............
449.13(b)(6)(xi).... ........
449.13(b)(6)(xii)...........

New section

442.400.

442.418 (a), (b). 
442.410 (a), (b). 
442.411. t

442.401.

Obsolete.
Obsolete.

442.400.

Obsolete.

442.402.
442.403.
442.406 (aHc).
442.407.
442.408.
442.409(a) (1). (2).
442.409(a)(3).
442.410(a)(2).
442.412.
442.413.
442.414. 
442.418(a).

442.420.

442.419.
442.418 (a), (bXl).
442.418 (b)(2), (c).
442.421.
442.422.
442.423.
442.424(c), 442.425(c). 
442.424 (a), (b). 
442.425(c).
442.426.
Unnecessary.
442.427(b).
442.428.
442.429.
442.427(a).
442.430.
442.431.
442.432.
442.427(C).
442.433.
442.434.
442.435.
442.436.
442.437.
442.438 (a)-(e).

442.439(a).

442.438(f).

442.439 (b). (C). 
442.440.
442.441 (b)-(d).
442.442.
442.443.
442.444.
442.445.
442.447 (a) (1), (2), (4), 

(5). (b), (C).
442.448.
442.449 (a), (b). 
442.450(a) (2), (3). 
442.451(a).
442.452.
442.451(b).
442.450 (a)(4), (b), (C).
442.453.

FEDERAL REGISTER, VOL. 43, NO. 190— FRIDAY, SEPTEMBER 29, 1978



45179RULES AND REGULATIONS

part 449—Continued part 449—Continued part 449—Continued

Old section New section Old section New section Old section New section

449.13(b)(6)(xiii).......
449.13(c)(1)................
449.13(0(0(1)— .......
449.13(0(1)«»............
449.13(C)(2)«)............
449.13(c)(2)«»...........
449.13(c)(2)«ii)..........
449.13(c)(2)(iv)..........
449.13(c)(2)(v)...........
449.13(c)(2)(vi)..........
449.13(0(3)«)............
449.13(0(3) (ii)-(v)..... 
449.13(0(10) (v), (Vi)..
449.13(0(10«)..........
449.13(0(10 (ii)-(vi).. 
449.13(0(12) (i). «».... 
449.13(0(12) (iii). (iv), 
449.13(c)(12) (v), (vi)..
449.13(d)(1) (i)-(iii)....
449.13(d)(2)«)............
449.13(d)(2) «», (iii)...
449.13(d)(2)(iv)..........
449.13(d)(3)................
449.13(d)(4)................
449.13(d)(5)................
449.13(e).....................
449.13(f)(1)«).............
449.13(f)(1) (ii), (iii)....
449.13(f)(l)(iv)...........
449.13(f)(l)(V)............
449.13(f)(2).................
449.13(g)(1)................
449.13(g)(2)................
449.13(g)(3)................
449.13(g)(4)— ...........
449.13(h)(1)................
449.13(h)(2)................

442.449(C).
442.454.
442.455.
442.456.
442.457.
442.458.
442.459.
442.460.
442.461;
442.462.
442.401, 442.463(a). 
442.463 (bWe). 
442.491 (b), (c).
442.494.
442.495.
442.496.
442.497.
442.498.
442.499.
442.500.
442.501 (a), (b). 
442.424(C), 442.501(0.
442.502.
442.503.
442.504.
442.416.
442.505.
442.506.
442.511.
442.510.
442.512.
442.513.
442.514.
442.515.
442.516.
442.401.
442.409(a)(4), 442.410 

(a)(1), (C).
449.13(h)(3)....................
449.13(h)(4)............ .......
449.13(h) (5)-(9)............
449.13(h)(10)..................
449.20.............................
449.31 ....................
449.32 ............. .......
449.13(c)(3)(vi)..............
449.13(0(4)«)................
449.13(0(4) (ii), (iii)......
449.13(c)(4)«V)

introductory 
paragraph, 1st 
sentence. 

449.13(c)(4)(iv) 
introductory 
paragraph, 2d 
sentence, and (A)-(C).

449.13(c)(4)(v)...............
449.13(c)(4)(vi)..............
449.13(cX4)(vii) 1st and 

2d sentences. 
449.13(cX4)(vii) 3d 

sentence.
449.13(c)(4)(vii) 4th and 

5th sentences. 
449.13(0(4) (viii), (ix)....
449.13(0(4) (x), (xi).......
449.13(c)(4) (xii)-(xiv)....
449.13(c)(5) (i), (ii).........
449.13(c)(5) (iii), (iv)......
449.13(cX5)(v)________
449.13(c)(5) (vi), (vii)......
449.13(C)(5)( viii)...........
449.13(c)(6) (i), (ii).........
449.13(c)(6)(iii)..............
449.13(0(6) (iv), (V).......
449.13(c)(7)«) 1st 

sentence. 
449.13(0(7)«) 2d 

sentence, (ii), (iii).
449.13(c)(7) (Iv)-(vi)......
449.13(c)(7Xvii).............
449.13(c)(7)(viii)............
449.13(c)(7) (ix)-(xi)......
449.13(c)(8) (i)-(iii)........
449.13(c)(8)(iv)..............
449.13(0(8) (v), (vi).......
449.13(0(9)«)................
449.13(0(9) (ii)-(iv).......
449.13(c)(9)(v)................

Unnecessary.
442.409 (a) (1), (2), (b). 
442.401.
442.441(a).
431.51.
447.10.
447.25.
442.411(a), 442.464. 
442.465.
442.466(a)-(c).
442.466(d).

442.467(a).

442.468.
442.467(b).
442.469.

442.467(0.

442.470.

442.471.
442.472.
442.473.
442.474 (a), (c), (e).
442.475.
442.477.
442.476.
442.474(d).
442.478.
442.479.
442.480.
442.483(a).

442.482.

442.483 (bMd). 
442.484(a).
442.485.
442.484 (b)-(d).
442.486.
442.487.
442.488.
442.489(a).
442.490 (b)-(d). 
442.489(b).

449.13(C)(9)(vi)................
449.13(0(10)«)................
449.13(0(10)«»........... .
449.13(0(10) (iii), (iv)......
449.33(a) introductory 

paragraph.
449.33(a)(1) introductory 

paragraph except 
words “(including 
hospitals)’’.

449.33(a)(1) introductory 
paragraph words 
“(including hospitals)”. 

449.33(a)(l)(i) words 
before “that the 
facility meets”. 

449.33(a)(l)(i) words 
after “this chapter”. 

449.33(a)(l)(ii) words 
before “and in the 
case”, except words 
“pursuant to section 
1910 of the Act”. 

449.33(a)(l)(ii) words 
“pursuant to sec. 1910 
of the Act”. 

449.33(a)(l)(ii) words 
after “title XVIII of 
the act”.

449.33(a)(l)(iii) words 
before “except that”, 
except words 
“pursuant to sec. 1905 
of the Act”. 

449.33(a)(l)(iii) words 
“pursuant to sec. 1905 
of the Act”.

449.33(a)(2) introductory 
paragraph except 
words “(including 
hospitals and skilled 
nursing facilities)”. 

449.33(a)(2) introductory 
paragraph words 
“(including hospital 
and skilled nursing 
facilities)”. 

449.33(a)(2)(i) except 
words' “in accordance 
with paragraph 
(a)(4)(iii) of this 
section” and paragraph 
(E).

449.33(a)(2)«) words “in 
acordance with '  
paragraph (a)(4)(iii) of. 
this section”.

449.33(a)(2)(i)(E)______
449.33(a)(2)«» except 

words “in accordance 
with paragraph 
(a)(4Xiii)(A) of this 
section”, and 
paragraphs (A) (2 ) and 
(3) and (D).

449.33(a)(2)«» words “in 
accordance with 
paragraph (a)(4)(iii)(A) 
of this section”.

449.33(a)(2)(ii)(A)(2).......
449.33(a)(2)(ii)(A)( 3 ) .......
449.33(a)(2)(ii)(D)...........
449.33(a)(3)......................
449.33(a)(4) (i) and (ii) 

introductory 
paragraph.

449.33(a)(4)«».................
449.33(a)(4)(iii) except 

last sentence. 
449.33(a)(4)(iii) last 

sentence.
449.33(a)(4)(iv) (A), (B)

U ).
449.33(a)(4)(iv)(B)(2)......
449.33(a)(4)(v).................
449.33(a)(5)......................
449.33(a)(6) 1st sentence.

442.490(a).
442.491(a).
442.492.
442.493.
442.10, 442.100.

442.12(a), 442.101.

Unnecessary.

442.101(b).

442.101(d), 442.200, 
442.202, 442.253. 

442.101(b)(2).

442.1(a)(7).

442.202(0(3).

442.101(b)(1), 442.200, 
442.202 (b), (c).

442.1(a)(6).

442.12(a), 442.101(a), 
442.250.

Unnecessary.

442.112.

Redundant.

Redundant.
442.113.

Redundant.

Obsolete.
442.115.
Redundant.
455.104.
442.100, 442.10Rd).

442.105.
442.111.

442.110(a), 442.111(a).

442.105 (Cl, (d).

Obsolete.
442.101(e).
431.610(h).
442.12(a).

449.33(a)(6) 2d sentence, 
words before “and the 
effective date”. 

449.33(a)(6) 2d sentence, 
words after "of one 
year”.

449.33(a)(6) 3d sentence, 
words before "except 
that”.

449.33(a)(6) 3d sentence, 
words after "by the 
survey agency” and 
before "or may elect”. 

449.33(a)(6) 3d sentence, 
words after “period of 
certification”. 

449.33(a)(6) 4th sentence
449.33(a) (7), (8)..............
449.33(a)(9)......................
449.33(a)(10)....................
449.33(b)(1)......................
449.33(b)(2).................... .
449.40(a)(1) words before 

“and no reduction”. 
449.40(a)(1) words after 

“under the plan”.
449.40(a)(2)......................
449.40(a)(2) (i). (ii)...........
449.40(a)(3) 1st and 2d 

sentences.
449.40(a)(3) (i), (ii)...........
449.40(a)(3)(iii)................
449.40(a)(3)(iv)................
449.40(a)(3)(v).................
449.40(a)(3)(vi) 1st 

sentence. 
449.40(a)(3)(vi) 2d 

sentence.
449.40(b)...........................
449.41..................... ..........
449.70_______________
449.82(a)...........................
449.82(b) (l)-(7)..............
449.82(b)(8)......................
449.82(b) (9)—( 11)............
449.82(c)(1) (i)—(ix)..........
449.82(c)(l)(x).................
449.82(0(2)......................
449.82(C)(3)..... ................
449.82(c)(4).................. .
449.82(c)(5) introductory 

paragraph words 
before “a State plan 
for”-.

449.82(c)(5) introductory 
paragraph words after 
“and (2) of this 
section” and (i). 

449.82(c)(5) introductory 
paragraph words after 
"and (2) of this 
section”, and (i) 1st 
sentence.

449.82(cX5)(ii).................
449.82(c)(5Xiii)....______
449.82(c)(5Xiv)........... ....
449.82(c)(5Xv) words 

before “which shall 
be”.

449.82(c)(5)(v) words 
after "period of 
énrollment”.

449.82(c)(5)(vi)................
449.82(c)(5)(vii)...............
449.82(c)(5) (viii), (ix).....
449.82(c)(5)(x)............. .
449.82(c)(5)(x»................
449.82(c)(5)(xii)...............
449.82(c)(5)(xiii)..............
449.82(c)(5)(xiv)...............
449.82(c)(5)(xv)................
449.82(c X 5 X XV»..............
449.82(c)(6)«)..................
449.82(cX6)(ii).................
449.83(c)(6)(iii)................
449.82(C)(6)«v)................
449.82(c)(6)(v).............. .
449.82(c)(6)(vi)................
449.82(C)(6)(vii)...............

442.15(a).

442.12(b).

442.12(c), 442.15(b).

442.15(b).

442.12(d).

442.16.
Surplusage.
442.20.
Redundant.
Redundant.
431.610«).
447.51.

447.53.

447.51.
447.52.
447.53.

447.54.
447.55.
447.54.
447.56.
447.57.

447.58.

447.59.
431.625.
433.36.
431.501.
431.502.
431.521.
431.502.
431.503.
431.504.
431.512.
431.510.
431.511.
431.523-431.526, 431.557- 

431.560.

431.527.

431.568.

431.528, 431.569. 
Redundant. 
431.527, 431.568.
431.529, 431.570.

431.541, 431.581.

431.530, 431.571.
431.531, 431.572.
431.532, 431.573.
431.533, 431.574.
431.534, 431.575.
431.535, 431.576.
431.536, 431.577.
431.537, 431.578. 
431.565.
431.522.
431.540, 431.580.
431.541, 431.581.
431.542, 431.582.
431.543, 431.583.
431.544, 431.584.
431.545, 431.585.
431.546, 431.586.
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part 449—Continued pa r t  450—Continued PART 450—Continued

Old section New section

449.82(C)(6Xviii)....... ....... 431.547.
449.82(c)(6)(ix)......... ....... 431.548,431.587.
449.82(c)(6)(x) .......... ....... 431.549, 431.588.
449.82(c)(6)(xi)......... ....... 431.550, 431.589.
449.82(d)(1).............. ....... 431.591.
449.82(d)(2).............. ....... 431.592.
449.82(d)(3).............. ....... 431.593.
449.82(d)(4) (i), (ii).......... 431.597.
449.82(d)(4)(iii)------ ....... 431.594.
449.82(d)(4)(iv)........ .......  431.595.
449.82(d)(4)(V)......... .......  431.596.
449.100..................... .......  Unnecessary.
449.101..................... .......  441.201.
449.102..................... .......  441.202.
449.103..................... .......  441.203.
449.104..................... .......  441.204.
449.105..................... .......  441.205.
449.106..................... ........ 441.206.
449.107..................... ........ 441.207.
449.108..................... ........ 441.208.
449.109..................... ........ Redundant with 45 CFR

205.50.

PART 4 50

Old section New section

450.18 introductory 456.2.
paragraph.

450.18(a) introductory 456.3.
paragraph.

450.18(a)(1) introductory Unnecessary.
paragraph.

450.18(a)(l)(i)................... 456.22.
450.18(a)(l)(ii).................. 456.23.
450.18(a)(l)(iii)................. 456.3.
450.18(a)(l)(iv)................. 456.346, 456.347, 456.348.
450.18(a)(l)(v) except Unnecessary.

last sentence.
450.18(a)(l)(v) last 456.171, 456.271, 456.372.

sentence.
450.18(a)(2)....................... 456.60, 456.160, 456.260, 

456.360.
450.18(a)(3) (i) and (iii)— 456.80.
450.18(a)(3)(ii).................. 456.80, 456.180, 456.280, 

456.380.
450.18(a)(3)(iv)................. 456.280, 456.281.
450.18(a)(4)....................... 456.3.
450.18(a)(5)....................... 456.3.
450.18(b).......... ................. 456.4.
450.18(c)............................ 456.5.
450.18(d) words before 456.6.

“and will perform”.
450.18(d) words after “of Redundant.

this chapter”.
450.18(e)............................ Redundant.
450.18(f)«»......................... Obsolete.
450.19(a) Introductory 456.101.

paragraph first two 
words after caption
and words after
“intermediate care
facility”.

450.19(a) first word, 456.201(a).
“mental Hospital,” and
words after
"intermediate care
facility” and before - >
“which meets”.

450.19(a) first word and 456.301.
words after “mental 
hospital” except “and 
intermediate care”.

450.19(a) first word. 456.401,
words after “skilled
nursing facility and”
and 450.19(a)(4) 
introductory 
paragraph words after 
“Christian Science 
Sanatoriums.”.

450.19(a) introductory 456.201(b).
paragraph words after 
“* • * review plan * *

450.19(a)(1) introductory 456.102.
paragraph.

Old section Nevtr section

450.19(a)(l)(i)......... - .......  456.113.
450.19(aXl)(ii) 456.105.

introductory 
paragraph.

450.19(a)(lXii)............. —  456.106.
450.19(a)(lXiii)(A)............  456.129.
450.19(a)(lXiii)(B>............  456.142.
450.19(a)(lXiii)(C)...........   456.129 and 456.134.
450.19(a)(l)(iv)..................  456.129 and 456.134.
450.19(a)(l)(v>_________  456.105.
450.19(a)(l)(vi)..................  456.112.
450.19(a)(l)(vii)...............  456.111.
450.19(a)(l)(viii) ,456.121.

introductory 
paragraph words 
before “within one 
working day”.

450.19(a)(l)(viii) 456.125.
introductory 
paragraph words 
before “by the 
committee” except 
parenthetical note.

450.19(a)(l)(viii) 456.127.
parenthetical note.

450.19(a)(lXviii) 456.123.
introductory 
paragraph words after 
"of such application”.

450.19(a)(l)(viiiXA)-------  456.126.
450.19(a)(l)(viii)(B) 1st 456.122. 

and 2d sentences 
except words after 
“criteria and” %,nd 
before “are applied”. 

450.19(a)(l)(viii)(B) 1st 456.123. 
and 2d sentences.

450.19(a)(l)(viiiXB) 3d Obsolete, 
sentence.

450.19(aXl)(viii) (C), (D), 456.123.
(E) words before “and
written notification” ,
and (F) words before 
“written notification 
thereof”.

450.19(a)(l)(viii)(E) 456.124.
words after “shall be 
considered final” and
(F) words after “is not 
necessary.”.

450.19(a)(l)(ix).„...... ........ 456.128.
450.19(a)(l)(ix) words 456.123.

before “and recorded".
450.19(a)(l)(ix) words 456.111.

after “shall be 
assigned” and before 
“based on the 
patient’s”.

450.19(a)(l)(x) words 456.135.
before “by the Group”.

450.19(a)(lXx) 456.135.
introductory 
paragraph.

450.19(a)( 1 XxXA)-------... 456.137.
450.19(a)(l)(x)(B)---------  456.135.
450.19(aXl)(x)(C) 1st 456.132. 

and 2d sentences 
except words after 
“criteria and” and 
before “are applied”. 

450.19(a)(l)(x)(C) 1st 456.135. 
and 2d sentences.

450.19(a)(l)(x)(C) 3d Obsolete, 
sentence.

450.19(a)(l)(x)(D) words 456.135. 
before “in accordance 
with”.

450.19(a)(lXxXD) words 456.133. 
after “shall be 
determined”.

450.19(a)(l)(x) (E), (F). 456.135.
(G) words before “and 
written notification" 
and (H) words before 
“written notification".

Old section New section

450.19(a)(l)(x) (G) words 456.136. 
after “shall be 
considered final” and 
(H) words after “has
not been justified . 

450.19(a)(lXxi)(A) first 
sentences.

450.19(a)(l)(xi)(A) 3d 
and 4th sentences. 

450.19(aXl)(xi)(A) 5th 
sentence.

450.19(a)(lXxiXA) 6th 
sentence.

450.19(a)(l)(xi)(B>-----«
450.19(a)(lXxii)..--------
450.19(a)(2) introductory 

paragraph.
450.19(a)(2)(i)....... »....... »
450.19(a)(2)(ii)

introductory
paragraph.

450.19(aX2XiiXA)---------
450.19(a)(2)(ii)(B)---------
450.19(a)(2)(iii)(A)--------
450.19(a)(2)(iii)(B)...........
450.19(a)(2)(iv)...... ..........
450.19(a)(2)(v)--- ----------
450.19(a)(2)(vi).................
450.19(a)(2)(vii)------------
450.19(a)(2)(viii) words 

before “on or before a 
specified date”. 

450.19(a)(2)(viii) words 
after “necessity of 
continued stay” and 
before 7th sentence. 

450.19(aX2)(viii) 7th 
sentence.

450.19(a)(2)(viii) 8th 
sentence. 

450.19(a)(2)(ix) 
introductory 
paragraph.

450.19(a)(2)(ix)(A)....... „..
450.19(a)(2)(ix)(B).„..... ...
450.19(a)(2)(ix)(C) 1st 

sentence.
450.19(a)(2XixXC) 2d 

sentence.
450.19(a)(2)(ix)(C) 3d 

sentence.
450.19(aX2)(ix)(D) words 
‘ before “in accordance 
with”.

450.19(a)(2)(ixXD) first 
sentence words after 
“is appropriate and”. 

450.19(a)(2)(ixXD) words 
after “date assigned”. 

450.19(a)(2)(ix)(D) 
second sentence words 
before “in like

2 456.141.

456.143.

’ 456.145.

456.144.

456.142.
456.142.
456.201(b).

456.213.
456.205(a) and (b).

456.206(b).
456.206(0.
456.242(a).
456.235(b).
456.235(a).
456.205(C).
456.212.
456.211.
456.231.

456.233.

456.234(b).

456.211(e).

456.236(a).

456.238.
456.236(c).
456.232(a), 456.236(c). 

456.232(b), 456.236(c). 

Obsolete.

456.236(d).

456.211(e).

456.234 (a) and (c). 

456.236(b).

manner”.
4i>0.19(a)(2)(ixXE)...........  456.236(e).
450.19(a)(2)(ix)(F).....----- 456.236(f).
450.19(a)(2)(ix)(G) words 456.236(g). 

before “and written 
notification”.

450.19(a)(2)(ix)(G) words 456.237. 
after “considered 
final”.,

450.19(a)(2)(ixXH) words 456.236(h). 
before “written 
notification”.

450.19(a)(2)(ix)(H) words 456.237. 
after “mental hospital
services”.

450.19(a)(2)(xl- 456.242(b).
introductory words. 

450.19(a)(2)(xXA) 1st 456.241(a).

450.19(a)(2)(x)(A) 2d 456.241.
sentence.

450.19(a)(2Xx)(A) 3d and 456.243. 
4th sentences.

450.19(a)(2)(x)(A) 5th 456.245.
sentence.

450.19(a)(2XxXA) last 456.244.
sentence.
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p a r t  450—Continued p a r t  450—Continued p a r t  450—Continued

Old section New section

450.19(a)(2)(xXB)______ 456.242(b).
450.19(a)(2)(xi)................ 456.242(b).
450.19(a)(3) introductory 

paragraph.
456.302

450.19(a)(3)(i).................. 456.313.
450.19(a)(3Xii) 

introductory ~ 
paragraph.

456.305 (a) and (b).

450.19(a)(3)(ii)(A)........... 456.306(b).
450.19(a)(3Xii)(B)........... 456.308(c).
450.19(aX3)(iii)(A)........... 456.342(a).
450.19(a)(3XHi)(B)........... 456.335.
450.19(a)(3)(iv)................ 456.335.
450.19(a)(3)(v)................. 456.305(c).
450.19(a)(3)(vi)................ 456.312.
450.19(a)(3)(vii)................ 456.311.
450.19(a)(3XviH) words 

before “on or before a 
specified date”.

456.331.

450.19(a)(3)(viii)
introductory
paragraph.

456.333.

450.19(a)(3)(viii) 
introductory 
paragraph 2d sentence 
words before “is 
either”.

456.311(e).

450.19(a)(3)(vHiXA) 
words before “but at 
least”.

456.333.

450.19(a)(3Xviii)(A) 
words after "functional 
capabilities”.

456.334(b).

450.19(a)(3)(vUi)(B) 
words after “first 90 
days”.

456.334(b).

450.19(a)(3)(ix) 
introductory 
paragraph, (A) and (B) 
1st and 2d sentences.

456.336 (a) and (c).

450.19(a)(3)(ix)(B) 2d 
sentence except words 
"and closer
professional scrutiny”.

456.332.

450.19(a)(3)(ix)(B) 3d 
and 4th sentence.

Obsolete.

450.19(a)(3)(ix)(C) words 
before “in accordance 
with”. V . *

456.336(d).

450.19(a)(3)(ix)(C) words 
after “date assigned”.

456.334 (a) and (c).

450.19(a)(3)(ix)(C) after 
“is appropriate” and

456.311(e).

before “At the 
expiration”.

450.19(aX3)(ix) last 
sentence words before 
“in like manner”.

456.336(b).

450.19(aX3)(ix)(D)_____ 456.336(e).
450.19(a)(3)(ixXE)_____ 456.336(f).
450.19(a)(3)(ix)(F) words 

before “and written 
notification” and (G) 
words before “written 
notification”.

456.336 (g) and (h).

450.19(a)(3Xix)(F) words 
after “shall be 
considered final” and 
before “not later than” 
and words after “the 
assigned review date”; 
and (G) words after 
“nursing facility

456.337.

services” and before 
“not later than” and 
words after “assigned 
review date”.

450.19(a)(3)(ix) (F) words 
after “shall be sent” 
except (1>—(4) and (G) 
words after “shall be 
made” except (1)—(4).

456.388.

450.19(a)(3)(xXA) 1st 
and 2d sentences.

456.341.

450.19(a)(3)(xXA) 3d and 
4th sentences.

456.343.

450.19(a)(3)(x)(A) 5th 
sentence.

456.345.

Old section New section Old section New section

450.19(a)(3)(x)(A) 6th 
sentence.

450.19(a)(3)(x)(B)..... ......
450.19(a)(3)(xi)........„1___
450.19(a)(4) introductory 

paragraph 
parenthetical note. 

450.19(a)(4) 2d and 3d 
sentences except (i>- 
(vii).

450.19(a)(4)(i)..... ......... „..
450.19(a)(4)(ii) 1st 

sentence except "and 
by whom”.

450.19(a)(4)(ii)(A) words 
after "How, when and”.

450.19(a)(4)(ii)(B)...........
450.19(a)(4)(iii)_______ _
450.19(a)(4)(iv)...’..............
450.19(a)(4)(v).................
450.19(a)(4)(vi) words 

before "or more 
frequently” and words 
after "at the time of 
assessment”. 

450.19(a)(4)(vi) 1st 
sentence words after 
"for continued stay”. 

450.19(a)(4)(vii) 
introductory 
paragraph.

450.19(a)(4)(vii)(A)..........
450.19(a)(4)(vii)(B).......„.
450.19(a)(4)(vii)(B) 2d 

sentence except words 
"and closer
professional scrutiny”. 

450.19(aK4)(vii)(C) words 
before “in accordance 
with”.

450.19(a)(4)(vii)(C) words 
after “date assigned”. 

450.19(a)(4)(vii)(C) 2d 
sentence words before

456.344.

456.342(b).
456.342(b).
456.351.

456.401.

456.413.
456.405.

456.406.

456.407. 
456.435. 
456.412. 
456.411. 
456.431.

456.433, 456.434.

456.436.

456.436.
456.436.
456.432.

456.436. 456.411(e).

456.434.

456.436.

450.19(c)(7)(i)..................
450.19(C)(7)(ii).............. ...
450.19(C)(7)(iii)................
450.19(c)(7)(iv)....„..........
450.19(c)(7)(v).................
450.19(c)(7)(vi) .,.............
450.19(C)(7)(vii)...............
450.19(cX7)(viii)..............
450.19(c)(7)(ix)...........
450.19(c)(8) 1st sentence 

words before "upon 
receipt” and after “of 
this section,”. 

450.19(c)(8) words after 
“agency shall,” and 
before “promptly 
notify”.

450.19(c)(8) 2d sentence.. 
450.19(c)(9) 1st sentence. 
450.19(c)(9)2d sentence.... 
450.19(c)(9) 3d sentence..
450.20(a)...........................
450.20(b)........................
450.20(c) 1st sentence.....
450.20(c) 2d, 3d, and 4th 

sentences.
450.21...............................
450.23(a)...........................
450.23(a)(1) 1st and 2d 

sentences.
450.23(a)(1) 3d sentence.. 
450.23(a)(1) 4th sentence
450.23(a)(l)(i)................ .
450.23(a)(l)(ii).................
450.23(a)(l)(iii)................
450.23(a)( lXiv)................
450.23(a)(2) (i) and (ii)....
450.23(a)(2)(iii)................
450.23(a)(3Xii).................
450.23(a)(3)(i)..................
450.23(a0( 3)(iii) ________
450.23(a)(3)(iv)................
450.23(a)(3)(v) 1st and 2d

"in like manner”.
450.19(a)(4)(viiXD)......„.. 456.436.
450.19(a)(4)(vii)(E)_____ 456.436.
450.19(a)(4)(viiXF) words 456.436. 

before “and written 
notification” and (G) 
words before “written 
notification”.

450.19(aX4XviiXF) words 456.438. 
after “shall be 
considered final” to 
words before “to: (1)” 
and (G) words after 
“intermediate care 
facility services” to 
words before “to: (1)”.

450.19(a)(4)(vii)(F) words 456.437. 
after “shall be 
considered final” to 
words before “not later 
than” and words after 
“final determination”; 
and (G) words after 
“intermediate care 
facility services” and 
before “not later than” 
and words after “such 
final determination”.

450.19(b) 1st sentence__  456.505.
450.19(b) 2d sentence....... 456.507.
450.19(b) 3d sentence....... 456.507.
450.19(b) 4th sentence..... 456.508.
450.19(b) 5th sentence.«.. Redundant.
450.19(b) 6th sentence.«» 456.506.
450.19(b) 7th sentence..«. 456.506.
450.19(b) 8th sentence__ 456.506.
450.19(0(1X1)_________  456.520.
450.19(cXl)(ii)___ Redundant.
450.19(cX2)___________ 456.521(a)(1).
450.19(0(3)..... ................. 456.522(0.
450.19(c)(4)__________  456.522(j).
450.19(c)(5) 1st sentence . 456.521(a)(2).
450.19(c)(5) 2d sentence.. 456.523(a).
450.19(c)(6)___   456.521(b).
450.19(0(7)............... .....  456.522.

sentence.
450.23(a)(3)(vX3d

sentence.
450.23(a)(3)(v)( A)-(F).....
450.23(a)(4)(i)........... ......
450.23(a)(4)(H).................
450.23(a)(4)(iii)........____
450.23(b).................... .....
450.23(c)..........................
450.24(a) Introductory 

paragraph except 
parenthetical note. 

450.24(a) Parenthetical 
note.

450.24(a)(1) Introductory 
paragraph.

450.24(a)(l)(i) (AMC)
1st sentence. 

450.24(a)(l)(i)(C) 2d 
sentence.

450.24(aXl)(ii)...............
450.24(a)(l)(iii)________
450.24(a)(2)(i)............’......
450.24(a)(2(ii).............. „..
450.24(a)(3)(i)_________
450.24(a)(3)(H)..,_______
450.24(a)(3Xiii)................
450.24(a)(3)(iv)....... .........
450.24(aX3)(v) 1st to 3d 

sentences. 
450.24(a)(3)(v) 4th 

sentence.
450.24(a)(3)(v) (AMG) .„.
450.24(a)(4)(i)..................
450.24(a)(4)(H)________
450.24(a)(4)(iii)................
450.24(b)...........................
450.24(0...........................
450.30(a)(1).............. .......
450.30(a)(2) (i), (ii)___
450.30(a)(2)(Ui)................
450.30(a)(3) introductory 

paragraph, words 
before "as determined”.

456.522(a).
456.522(b).
456.522(c).
456.522(g).
456.522(d).
456.522(e).
456.522(h).
456.522(f).
456.522(k).
456.524(b).

456.524(aXl).

456.523(b).
456.524(aX2).
456.525.
456.525.
Redundant.
Obsolete.
456.501.
456.506.

431.107.
456.2.
456.170, 456.180, 456.270, 

456.280.
456.481, 456.482. 
Redundant.
456.170, 456.270.
456.180, 456.280.
456.281.
456.170, 456.181, 456.270.
456.602.
456.603.
456.604.
456.605. -
456.606. 456.607. 
Redundant.
456.608.

456.609.

456.610.
456.611.
456.612
456.613.
456.614
Unnecessary.
456.2.

456.601.

456.370.

456.370.

456.371.

456.380.
456.381.
456.602.
456.603.
456.605.
456.604.
456.606. 
456.60?.
456.608.

456.609.

456.610.
456.611.
456.612.
456.613. 
Unnecessary.
456.614. 
447.201. 
447.261. 
Redundant 
447.273.
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Old section New section

450.30(a)(3) introductory 447.221.
paragraph, words after 
"cost-related basis”.

450.30(a)(3)(i)(A)............ 447.275.
450.30(a}i3)(i)(B)............ 447.274.
450.30(a)(3)(i)(C)............ 447.276.
450.30(a)(3)(i)(D)............ 447.274.
450.30(aX3)(i)(E)............ 447.277.
450.30(a)(3)(i)(P)............ 447.277.
450.30(a)(3)(ii) Surplusage.

introductory 
paragraph, 1st 
sentence, words before 
“and shall describe”.

450.30(a)(3)(ii) 447.290.
introductory 
paragraph, 1st 
sentence words after 
“of this section”.

450.30(a)(3)(ii) 447.294.
introductory 
paragraph, 2d sentence.

450.30(a)(3)(ii)(A)........... 447.294.
450.30(a)(3Xii)(B)........... 447.291.
450.30(a)(3)(ii)(C)........... Surplusage.
450.3(XaX3Xii)(D)........... 447.292.
450.30(a)(3)(ii)(E) words 447.293.

before “which audits 
shall”.

450.30(a)(3)(iiXE) words Surplusage.
after “exceptional 
profiles”.

450.30(a)(3)(ii)(F)........... 447.295.
450.30(a)(3)(ii)(G)........... 447.296.
450.30(a)(3)(iii) 447.278.
' introductory 
paragraph.

450.30(a)(3)(iii)(A).......... 447.279.
450.30(a)(3)(iii)(B).......... 447.281.
450.30(a)(3)(iii)(C).......... 447.282, 447.283.
450.30(a)(3)(iiiXD).......... 447.284.
450.30(a)(3)(iv) 447.301.

introductory
paragraph.

450.30(a)(3)(iv)(A).......... 447.302.
450.30(a)(3)(iv)(B).......... 447.303.
450.30(a)(3)(iv)(C).......... 447.304.
450.30(a)(3)(ivXD)........... 447.305.
450.30(a)(3)(iv)(E)........... 447.306.
450.30(a)(3)(ivXP).......... 447.307.
450.30(a)(3)(v)..........k ..... 447.311.
450.30(a)(3Xvi)................ 447.272.
450.30(a)(4)...................... 447.252.
450.30(a)(5)...................... 447.202.
450.30(a)(6)................. .;... 447.203.
450.30(a)(7)...................... 447.204.
450.30(a)(8)...................... 447.15.
450.30(a)(9)...................... Obsolete.
450.30(b) introductory 447.252.

paragraph, 1st 
sentence.

450.30(b) introductory Surplusage.
paragraph, 2d sentence.

450.30(b) introductory 447.252.
paragraph, 3d sentence.

450.30(b) introductory 447.40.
paragraph, last 
sentence.

450.30(b)(1) words before 447.262.
“or, in the case of”.

450.30(b)(1) words after Redundant.
“for such services”.

450.30(b)(2) introductory 447.331.
paragraph.

450.30(b)(2)«).................. 447.333.
450.30(b)(2Xii)................. 447.332.
450.30(b)(2)(iii)................ 447.332.
450.30(b)(2)(iv) 1st 447.334.

sentence.
450.30(b)(2)(iv) 2d Redundant.

sentence.
450.30(b)(3) (i), (ÜXA)..... 447.341.
450.30(b)(3)(ii)(B)........... Obsolete.
450.30(b)(3)(ii)(C).......... . 447.341.
450.30(b)(4)...................... 447.351.
450.30(b)(5)...................... 447.321, 447.322.
450.30(b)(6)(i).................. 447.316.
450.30(b)(6)(ii)................. 447.315.
450.30(b)(6)(iii)................ 447.315.

Old section New section New section Old section

450.30(b)(7)...................... 447.361.
450.30(C)........................... 447.252.
450.30(d)(1)...................... 447.252.
450.30(d)(2)...................... 447.40.
450.31............................... 433.135.
450.41............................... 431.105.
450.70............................... 431.115. >
450.71............................... 433.37.
450.80(a)(1)...................... 455.12, 455.13,
450.80(a)(2)..................... 455.13.
450.80(a)(3)...................... 455.13.
450.80(a)(4)...................... 455.17.
450.80(a)(5)«).................. 455.18.
450.80(a)(5)(H)................. 455.19.
450.80(a)(5)(iii)................ 455.18.
450.80(a)(6)...................... 455.20.
450.80(a)(7)...................... 455.22.
450.80(a)(8)...................... 455.21.
450.80(b)(1)...................... 455.14.
450.80(b)(2)................... . 455.15, 455.16.
450.80(c)........................... 455.23.
450.80(d)....;................. . 455.21.
450.90(a)........................... 433.111.
450.90(b)(1)...................... 433.112.
450.90(b)(2)...................... 433.1Î3.
450.90(b)(3)...................... 433.114.
450.90(b)(4)...................... Unnecessary.
450.100 except (c), words 431.610.

“excluding * * * 
Massachusetts”.

450.100(c), words 
“excluding * * * 
Massachusetts”.

450.210........................
450.220........................

442.12.

..... 447.35.

..... 447.30.

PART 451

. Old section New section

451.10.......................... ..... 431.615.

PART 452

Old section New section

452.10(a).............. .’........... 431.700.
452.10(b)(1).............. ....... 431.701, 431.704.
452.10(b)(2)................. . 431.701.
452.10(b)(3).............. ....... 431.706.
452.10(b)(4)...................... 431.701.
452.10(b)(5)...................... 431.701.
452.10(b)(6)...................... 431.710.
452.10(b)(7)...................... 431.714.
452.10(c)................. ......... 431.702.
452.10(c)(1)...................... 431.703.
452.10(c)(2)........... .......... 431.705.
452.10(0(2)«).................. 431.707.
452.10(C)(2)(H)................. 431.708.
452.10(c)(2)(iii) 1st 431.709.

sentence.
452.10(c)(2)(iii) 2d and 3d 431.710.

sentences.
452.10(c)(2)(iv).... :.... . 431.711.
452.10(c)(2)(v)................. 431.712.
452.10(c)(2)(vi)................ 431.713.
452.10(d)........................... 431.714.
452.10(e)........................... 431.715.

This list includes only new sections 
based on regulations existing before 
recodification. Sections containing 
new material that is introductory or 
explanatory have not been included.

431.12...............
431.51 ................... :..................
431.52 .......
431.53 .......
431.105..............
431.107.............
431.110.............
431.115.............
431.501 .......
431.502 .......
431.503 .......
431.504 .......
431.510 .......
431.511 .............
431.512 .............
431.521 .......
431.522 .......
431.523-431.526

431.527

431.528
431.529

431.530
431.531
431.532
431.533
431.534 
431Æ35
431.536
431.537
431.540
431.541

431.542 ........
431.543 ........
431.544 ........
431.545 ........
431.546 ........
431.547 ...................... ...................... ......................
431.548...............
431.549 ........
431.550 ........
431.557-431.560

431.565................
431.568...............

431.569
431.570

431.571
431.572
431.573

431.574
431.575
431.576
431.577
431.578
431.580
431.581

431.582
431.583
431.584
431.585
431.586
431.587
431.588
431.589
431.591
431.592
431.593
431.594
431.595
431.596

446.10.
449.20.
448.40(a).
449.10(a)(5)(ii).
450.41.
450.21.
449.10(a)(ll).
450.70.
449.82(a).
449.82(b) (l)-(7), (9>-(ll). 
449.82(c)(1) (i)-(ix). 
449.82(0(1 )(X). 
449.82(c)(3).
449.82(0(4).
449.82(C)(2).
449.82(b)(8). 
449.82(c)(5)(XVi). 
449.82(c)(5) introductory 

paragraph words 
before “a State plan 
for”.

449.82(c)(5) introductory 
paragraph words after 
“and (2) of this 
section”, and (i), (iv). 

449.82(c)(5)(ii). 
449.82(c)(5)(v) words 

before “which shall 
be”.

449.82(c)(5)(vi).
449.82(c)(5)(vii).
449.82(c)(5)(viii), (ix).
449.82(C)(5)(X).
449.82(c)(5)(xi).
449.82(c)(5)(xii).
449.82( c)(5)(xiii).
449.82(0(5 Xxiv). 
449.82(0(6)0). 
449.82(c)(5)(v) words 

after "period of 
enrollment” and (6)01). 

449.82(0(6)011). 
449.82(c)(6)(iv). 
449.82(c)(6)(v). 
449.82(c)(6)(vi). 
449.82(c)(6)(vii). 
449.82(c)(6)(viii). 
449.82(cX6)(ix>. 
449.82(C)(6)(X). 
449.82fc)(6)(xi). 
449.82(c)(5) words before 

“a State plan for”. 
449.82(c)(5)(xv). 
449.82(c)(5) introductory 

paragraph words after 
“and (2) of this 
section” and O) 1st 
sentence, (iv). 

449.82(0(5)00. 
449.82(c)(5)(v) words 

before “which shall 
be".

449.82(c)(5)(vi). 
449.82(c)(5)(vii). 
449.82(c)(5) (viii) and 

(ix).
449.82(c)(5)(x). 
449.82(0(5 )(xi). 
449.82(c)(5)(xii). 
449.82(C)(5)(xlii). 
449.82(c)( 5)(xiv). 
449.82(c)(6)(i). 
449.82(c)(5)(v) words 

after "period of 
enrollment” and (6)00. 

449.82(0(6)010. 
449.82(c)(6)(iv). 
449.82(c)(6)(v).

- 449.82(c)(6)(vi). 
449.82(c)(6)(vii). 
449.82(c)(6)(ix). 
449.82(c)(6)(x>. 
449.82(c)(6)(xi). 
449.82(d)(1).
449.82(d)(2).
449.82(d)(3). 
449.82(d)(4)(iiO. 

i 449.82(d)(4)(iv). 
449.82(d)(4)(v).
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New section Old section

431.597.................... ......... 449.82(d)(4Xi), (ii).
431.610.................... ........  450.100.
431.615.................... ........  451.10.
431.625......«............ ........  449.41.
431.700......»............ ......... 452.10(a).
431.701.................... ........  452.10(b)(1), (2), (4), (5).
431.702.................... ........  452.10(c).
431.703.................... ........  452.10(c)(1).
431.704.................... ........  452.10(b)(1).
431.705.................... ........  452.10(c)(2).
431.706......... ........... ........  452.10(b)(3).
431.707.................... ........  452.10(c)(2)(i).
431.708.................... ....... . 452.10(C)(2Xii).
431.709.................... ........  452.10(c)(2)(iii) 1st

sentence.
431.710....................

452.10(c)(2)(iii) 2d and 
3d sentences.

431.711.................... ........  452.10(c)(2)(iv).
431.712.................... ........  452.10(cX2)(v).
431.713.................. .
431.714.....................

452.10(d).
431.715.............................  452.10(e).

PART 432

New section Old section

439 2 ...................... ........  446.151.
435! m ................... ........  446 160
432.30............... »„.„.........  446.170.
439 31 ................. 446 ISA
432.32........ ....... 446.166.
432.50-----------------........  446.175.
432.55------- --------- ...».... 446.180.
432.60....»........»...... ..... . 446.185.

PART 433

New section Old section

433.36............... .......... .......... 449.70.
433.37............................... . 450.71.
433.111.................................. 450.90(a).
433.112............. ......... ........... 450.90(bXl).
433.113........... ....................... 450.90(b)(2).
433.114.................................. 450.90(b)(3).
433.135............ ........... .......... 450.31.

PART 435

New section Old section

435.2................................. “Note” at beginning of
448.1.

435.10....s.................... ...... 448.1(b) 1st sentence.
448.1(c) 1st sentence. 
448.1(e).
448.3(a)(l)(ii)(c), 1st 

sentence.
435.110.................................. 448.1(b)(1)«).

448.10(b)(1)«).
435.111.................................  448.1(b)(l)(ii).
435.112.................................  448.1(b)(l)(iii).
435.113................ ■...............  448.1(b)(3)«).
435.114.................................. 448.1(b)(3)«i).
435.120.................................  448.1(b)(2)«).
435.121.................. ...............  448.1(b)(2)(iii).
435.122............. ............ ». 448.1(b)(3)«).
435.130.................. ...............  448.1(b)(2)(iv).
435.131.................. .............  448.1(b)(2)(v).
435.132.................. ................ 448.1(b)(2)(vi).
435.133................ ................  448.1(b)(2)(vii).
435.134.................
435.135.................. ...............  448.1(b)(2Xviii).
435.200............
435.210............... . ........ ;...... 448.1(C)(1).
'435.211..................
435.220.......... .......
435.221.................

New section Old section

435.222,.................. 448.1(c)(4).
435.223(a).............. .........  448.1(C)(3).
435.230_____ ___ ____  448.1(b)(2)(ii).

448.2(d).
435.231................... ......... 448.2(e).
435 301 ......... 448.1(aX2)(i).

448.1(d)(1).
435.310................... . 448.1(d)(1).
435.320................... ......... 448.1(d)(1).
435.321................... ......... 448.1(a)(l)(ii)(A) and

(d)(1).
435.325................... ......... 445.1(d)(2).
435.401...................
435.402................... ......... 448.50.
435.403................... ......... 448.40(b).
435.404................... ......... 448.3(b)(6).
435.510................... ......... 448.1(c) and 448.2(b)(1).
435.520................... ......... 448.30(a), (b) (2), (3).
435.530................... ......... 448.70(a)(1).
435.531................... ......... 448.70(a) (2), (3), (b),

(c)(1).
435.540................... ......... 448.80(aXl). *
435.541 .................. ......... 448.80(a)(2), (b), (c)(1).
435.602»................. ......... 448.3(bXlXiii).
435.603................... ......... 448.3(b)(1)(H).
435.711................... ......... 448.3(aXlXi).
435.712................... ......... 448.3(b)(1)«), (5) (i)-(iii).
435.721.................. ......... 448.2(e),

448.3(a)(l)(ii)(A) and 
(B), (b)(2)(iii).

435.722............ ...... ......... 448.2(e).
435.723................... ......... 448.3(b)(1)«), (2).
435.724................... ____  448.3(b)(1)«), (3).
435.725.............  ». ......... 448.3(b) (7), (8).
435.731.................... ____  448.3(b)(7), (b)(9).
435.732........ ......... .»....... 448.1 (a)(1)(H), (bX2)«ii),

448.8(b) (8), (9).
435.733.................. .........  448.3(b)(8).
436.734_________ .... . 448.3(b)(4).
435.740.............. .... ........  448.1(a)(3).
435.811».................. —  . 448.3(b)(2)(iv), (3)(V), 

(5)(v), (cXIXi). 
448.4(b)(4)(H).

435.812.................... ......... 448.3(0(1XiiXB), (iii).
435 «13 ........  44«,3ih)(7),
435.814....................

(5)(iv), (cXIXilXB), 
(iii).

435.815.................... ......... 448.3(b)(2)(iv), (7).
435.816.................... ......... 448.3(b)(3)(v),

(5)(iv)(c)(l)(iiXA), 
■ 448.4(b)(4)(ii)(B).

435.821.................... ......... 448.3(b)(5).
435.822.................... ......... 448.3 (b) (2), (3).
435.823.................... ........ 448.3(b)(4).
435.831.................... .... . 448.1(a)(2)(H), (b)(2)(iv).

(3)(v), (5)(iv), (c)(2), 
(3). (4).

i35.832.................... ......... 448.3(b) (7), (8).
135.840.................... ......... 448.3(cXlXiv).
435.841.................... ......... 448.3(0(1 Xiv).
435.845.................... ......... 448.3(0 (3), (4).
435.1001.................. ......... 448.4(a), 448.70(0(2), and

448.80(c)(2).
435.1002........... „„......... 448.4(b) (1), (5), (8).
435.1003.................. ......... 448.4(b)(7).
435.1004.»...............
435.1005............ .....
435.1006.................. ____  448.3(a)(l)(H)(B)(2)

448.4(b)(3), (c).
435.1007.................. ____  448.4(b)(4), (c).
435.1008.................. ......... 448.4(b)(2). 448.60(aXl)~

(3)(i), (iv).
435.1009..................

(l)-(ll), 449.10(d)(1).
435.1010.................. ......». 448.4(d).
435.1011____ _____ ......... 448.4(e).

PART 436

New section Old section

436.10............... ...... ......... 448.10(b), 448.21(a).
436.110.................... ......... 448.10(b)(1)«).
436.111.................... ......... 448.10(b)(lXiU).
436.112.................... ......... 448.10(b)(3).

- New section Old section

436.115....................... __  448.10(b)(1)(H).
436.116(a)................ ».__  448.10(b)(4).
436.210....................... ....» 448.10(b)(2)«).
436.211....................... .....  448.10(b)(2)(H).
436.212....................... .....  448.1<XbX2Xiii).
436.220....................... __  448.10(b)(2)(vi).
436.221............. ................ 448.10(b)(2Xv).
436.222....................... ...... 448.10(b)(2)(iv).
436.230....................... .....  448.11.
436.301........................
436.310........................
436.320........................
436.330.......................
436.401........................----  448.10(0(1), (3X4).
436.402.............................  448.50.
436.403.............................  448.40.
436.404................ ............. 448.21(a)(2Xvi).
436.510______________  448.10(c)(3).
436.520.............................  448.30.
436.530 .......................  448.70.
436.531 .................... . 448.70.
436.540.................. .»..... 448.80.
436.541..»____________  448.80.
436.602 ___________  448.21(a)(2)(ii).
436.603 _____ __ ___ 448.21(a)(2)(i)(C) 1st

sentence words after
“applicant or 
recipient” and 2d 
sentence.

436.711............... .............. 448.21(a)(l)(i), (a)(2)(iv),
(v).

436.811»__ ___________ 448.21(a)(3)(i)(A).
436.812 -----------------  448.21(aX3Xi)(B);

448.21(a)(2)(v).
436.813 _______________ 448.21(a)(3X 1XC).
436.821______________  448.21(a)(2)(iv), (v)._,
436.831 -------------- --  448.21(a)(3)(ii), (iii), (iv).
436.832 ................... ................... ...................  448.21(a)(3Xi)(C) except

1st and 2d sentence.
436.840.............. „„».........  448.21(aX3)(i)(D).
436.845 ----------------------  448.21(aX3XHi), (iv).
436.1001.................. .........  448.10(d).
436.1002(a)___________  448.10(d)(1).
436.1002(b)................. .....  448.10(d)(3).
436.1003................... ........  448.10(dX4).
436.1004(a)...................... . 448.10(d)(2) paragraph

after (vi).
436.1004(b)....................... 448.60(a)(3)(i).
436.1004(c).......................  448.60(aX3Xiv).
436.1005................... „......  448.60.

PART 440

New section Old section

440.2______ ........._____  449.10(b) introductory
paragraph:
449.10(d)(1).

440.10________________449.10(b)(1).
440.20............................... 449.10(b)(2).
440.30...............................  449.10(b)(3).
440.40................ :....„..... . 449.10(b)(4)(i)(A), (C),

(ii) 1st sentence.
440.50...............................  449.10(b)(5).
440.60_______________  449.10(b)(6).
440.70__ »____________ 449.10(b)(7).
440.80_____ __________  449.10(b)(8).
440.90........................ ......  449.10(b)(9).
440.100___ ___________  449.10(b)(10).
440.1x0.................... .........  449.10(b)(ll).
440.120............................ 449.10(b)(12).
440.130________ ______ 449.10(b)(13).
440.140............... .............. 449.10(b)(14).
440.150.............................  449.10(b)(15Xi)(A) 1st

sentence, (B), (iii).
440.160».............. ...... ......  449.10(b)(16)

*  introductory
paragraph.

440.170______________  449.10(b)(17).
440.210................ .............  449.10(a)(1).
440.220.............................  449.10(a)(2).
440.230.........._______ .». 449.10(a)(5)«).
440.240  ................... . 449.10(a)(6) introductory

paragraph and (7).
440.250____ _________  449.10(a)(6)(i)-(vii).
440.260............. .... .......... 449.10(a)(8).
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New section Old section New section

441.11........................ ........  449.10(d)(3). 442.101...............................
441.13........................ ........  449.10(c) (1), (2).
441.15....................... ........  449.10(a)(4).
441.20....................... ........  449.10(a)(9).
441.30....................... ........  449.10(aX10).
441.40.......................
441.51.......................

paragraph.
441.52....................... ........  449.10(b)(4)(H) 2d and 3d

sentences.
441.53............... i......
441.54.......................
441.55.......................
441.56.......................
441.151.............. «.....

449 442.105...............................
introductory

442.110...............................paragraph.
441.153.....................

words after “of these
442.111..................... ..........

regulations”, and (O -  
(E).

442.112...............................

441.154.....................
words before “and for
whom”. 442.113.......... ....................

441.155.......... a.........
441.156.....................
441.181.....................
441.182.....................

introductory
paragraph. 442.115...............................

441.201..................... ........  449.101. 442.200....................... ........
441.202..................... ........  449.102.
441.203..................... ....... . 449.103.
441.204.....................
441.205..................... 442.201...............................
441.206..................... ........  449.106. 442.202...............................441.207..................... ......... 449.107.
441.208..................... ........  449.108.

PART 442

New section Old section

442.1............ ............
“pursuant to section 442.251...............................
1910 of the Act” and 442.252...............................
(Hi) words “pursuant to 442.253...............................
section 1905 of the 442.254........ .......................Act”. 442.300...............................

442.10..... .................
paragraph. 442.301...............................

442.12.......................
“(including hospitals),”

442.302...............................

(6) 2d sentence, words 442.303.;.............................
after “of one year”, 3d 442.304.................. .............
sentence, words before 442.305........... ....................
"except that” and 442.306...............................
after “period of 
certification”

442.307...............................

450.100(c). 442.308...............................
442.15....................... 442.309...............................

words before “and the 442.310...............................
effective date" 3d 442.311...............................
sentence, words before 442.312...............................
“or may elect”. 442.313...............................

442.16....... .......................... 449.33(a)(6) 4th 442.314..................... ..........
sentence. 442.315...............................

442.20....................... .........  449.33(a)(9). 442.316 ....... ;.......a......
442.317 ........................
442.318 ........................442.30....... ............... .........  449.10(b)(4)«XC).

442.100........ ............
introductory 442.319.............. .................
paragraph. 442.320....................... .......

Old section

449.33(aX 1 > introductory 
paragraph execpt 
words “(including 
hospitals),’’ (i),(ii) 
words before “and in . 
the case” except words 
“pursuant to section 
1910 of the Act”, (iii) 
words before “and in 
the case” except words 
“Pursuant to section 
1905 of the Act”, (2) 
introductory, 
paragraph except 
words “(including 
hospitals and skilled 
nursing facilities)”, 
(4)(i), (ii) introductory 
paragraph, (v).

449.33(a)(4)(H), (ivXA), 
(B) (1 ).

449.33(a)(4)(iU) last 
sentence.

449.33(a)(4)(iU) last 
sentence.

449.33(a)(2Xi) except 
words “in accordance 
with paragraph 
(a)(4)(iU) of this 
section”.

449.33(a)(2XU) except 
words "in accordance 
with paragraph
(a) (4)(iU)(A) of this 
section”, and 
paragraphs (A) (2 )  and 
(.3) and (D).

449.33(a)(2)(U)(A)(3).
449.33(a)(l)(iU) words 

before “except that”, 
except words 
“pursuant to section 
1905 of the Act”.

449.10(a)(ll),
(b) (4)(i)(B).

449.33(a)(1)«) words
after “this chapter,”
(ii) words after “title 
XVIII of the Act,” (Hi) 
words before “except 
that” except words 
“pursuant to section 
1905 of the Act”.

449.33(a)(2) introductory 
paragraph except 
words “(including 
hospitals and skUled 
nursing facilities)”.

449.10(aX 11 )(b)( 15)(iX A).
449.10(b)(15)(i)(C).
449.33(a)(l)(i) words 

after “this chapter”.
449.1(Xb)(15)(ii).
449.12(a) introductory 

paragraph.
449.12(a)(1).
449.12(a)(l)(i) 1st 

sentence.
449.12(b)(1).
449.12(b)(2).
449.12(a)(l)(iiXA).
449.12(a)(lXiiXA)(fXi).
449.12(aXlXU)(A)(f) (ii), 

( .ii i) .
449.12(a)(l)(U)(A)(2).
449.12(a)(lXU)(A)(3).
449.12(a)(ii)(A)(4).
449.12(a)(l)(iiXB).
449.12(a)(l)(ii)(C).
449.12(a)(1) (iv), (v).
449.12( a XIX vi). '
449.12(a)(lXvU).
449.12(a)(2).
449.12(aX3).
449.12(a)(4Xi) (AME), 

(ii). (iii).
449.12(a)(4)(i)(C).
449.12(aXlXUi).

New section Old section *

442.321 ............................ 449.12(a)(5) introductory
paragraph, (Hi).

442.322 ............... ...........  449.12(a)(5)(i).
442.323 .„......................... 449.12(a)(5)(H),

undesignated 
paragraph following 
paragraph (iii).

442.324 ............................ 449.12(a)(6)(i) 1st
sentence, (iv).

442.325 ...........................  449.12(a)(6)(i) 2d and 3d
sentences and 
paragraph (a).

442.326 ...........................  449.12(a)(6)«) 2d
sentence, (iii).

442.327 ................... .......  449.12(a)(6)(H).
442.328 .... ....................... 449.12(a)(6) (v), (vi).
442.329 ................ 7.........  449.12(a)(6) (vii), (viii).
442.330 .„........................  449.12(a)(6)(ix).
442.331 .... ......................  449.12(a)(7) (i), (vi), (vii).
442.332 .. ........................  449.12(a)(7) (UMlv).
442.333 ...........................  449.12(a)(8)«).
442.334 ........... ...............  449.12(a)(8)(H).
442.335 ...............:...............  449.12(a)(8)(iii).
442.336 ..... .....................  449.12(a)(8)(v).
442.337 ..............;................  449.12(a)(8) (iv), (vi).
442.338.. ,........................ 449.12(a)(9) introductory

paragraph.
442.339 ................ ..........  449.12(a)(9)«)

introductory 
paragraph and (AMC).

442.340 ...........................  449.12(a)(9)(ii).
442.341 ...........................  449.12(aX9)«v).
442.342 ....................... . 449.12(a)(9Xv).
442.343 ...........................  449.12(b)(3).
442.344 ..........................  449.12(b)(4).
442.345 ...........................  449.12(b)(5)
442.346-............... ...............  449.12(b)(6).
442.400 ................... ..... .. 449.13 introductory

paragaph, 1st sentence, 
words after “July 18, 
1977”.

442.401 ...........................  449.12(c)(3) introductory
paragraph, 2d 
sentence, and 
paragraphs (iMix), 
449.13(c)(3)«), (h)(1),
(5)—(9).

442.402 ... ........ ................ 449.13(a)(1)«).
442.403 ...........................  449.13(a)(1)(H).
442.404 ............. .............  449.12(aXl)(ii)(B).
442.406 ............. .............  449.12(a)(l)(ii)(C).
442.406 ......... .......... ......  449.12(a)(l)(iii),

449.13(aXl)(Ui).
442.407 ... ........................ 449.13(a)(l)(iv).
442.408 ........................ . 449.13(a)(l)(v).
442.409 ...„...................... 449.13(a)(1) (vi),

(vii) (h)(2), (4).
442.410 ...........................  449.13(c)(2),449.13(a)(l)(viU)

(h)(2).
442.411 .. ,’TI...................... 449.12(c)(3) introductory

paragraph, 1st 
sentence,
449.13(c)(3Xvi),

442.412 ........ ..................  449.13(a)(lXix).
442.413 .......... ................  449.13(a)(l)(x).
442.414 ........... t ............  449.13( aX 1 Xxi).
442.415 ...........................  449.12(a)(l)(vii).
442.416 ................ ..........  449.13(e).
442.417 ...........................  449.12(a)(3)«).
442.418 ............. .............  449.12(c)(1),

449.13(a)(2)«) 
introductory 
paragraph, 1st 
sentence (iii), (iv).

442.419 ..........................  449.13(a)(2)(H).
442.420 .-...... ........___ ... 449.13(a)(2)«)

introductory 
paragraph; 2d. 
sentence, and (A), (B).

442.421 ........................ . 449.13(a)(2)(v).
442.422 .............. ............. 449.13(a)(2)(vi).
442.423 ...............................  449.13(a)(2)(vii).
442.424 ..........................  449.13(a)(2) (viii), (ix),

(d)(2)(iv).
442.425 .. .......... .............. 449.12(a)(2), 449.13(a)

(viii) , (x).
442.426.. ......... ................ 449.13(a)(2) (xi), (xU).
442.427 ............. .............. 449.13(a)(3) (ii), (vi), (xi).
442.428 ...........................  449.13(a)(3) (Hi), (iv).
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part 442—Continued part 442—Continued part 447—Continued

New section Old section New section Old section

442  429......................... 449 13(nV3Wv) 442 492 ........ 449.13(c)(10Xii).
442 430 ...................... 449.13(a)(3)(vh). 442.493.................... ........ 449.13(0(10) (iii), (iv).
442.431......................... .... 449.13(a)(3)(viii). 442.494.................... ........ 449.13(0(11X0.
442.432......................... .... 449.13(a)(3) (ix), (x). 442.495.................... ........ 449.13(0(11) (h)-(vi).
442.433............................. 449.13(b)(1) (i), (h). 442.496.................... ........ 449.13(0(12) (i), (ii).
442.434............................. 449.13(b)(l)(iii). 442.497.................... ........ 449.13(0(12) (iii), (iv).
442.435............................. 449.13(b)(1) (ivMvi). 442.498.................... ........ 449.13(0(12) (v), (vi).
442.436......................... .... 449.13(bXl)(vii). 442.499.................... ........ 449.13(d)(1) (i)-(iii).
442.437......................... .... 449.13(b)(1) (viii)-(x). 442.500.................... ........ 449.13(d)(2)(i).
442.438 ..................... 449.13(b)(l Wxil 442.501.................... ........ 449.13(d)(2) (HMiV).

introductory 
paragraph, (AMC), (D)

442.502.................... ........ 449.13(d)(3).
442.503.................... ........ 449.13(d)(4).

2d sentence. 442.504.................... ........ 449.13(d)(5).
442.439......................... .... 449.13(b)(l)(xi)(D) 1st 442.505.................... ........ 449.13(f)(l)(i).

sentence, (E). 442.506.................... ........ 449.13(f)(1) (ii), (iii).
442.440......................... .... 449.13(b)(l)(xii). 442.507....................
442.441......................... .... 449.13(b)(l)(xhi), (hXlO). paragraph, (iii).
442.442......................... .... 449.13(b)(2). 442.508.................... ........ 449.12(a)(5)(i).
442.443......................... .... 449.13(b)(3). 442.509.................... ........ 449.12(a)(5)(H),
442.444......................... .... 449.13(b)(4). undesignated
442.445............................. 449.13(b)(5). paragraph following
442.446......................... .... 449.12(aX6)(i). paragraph (iii).
442.447......................... .... 449.12(a)(6)(i), 442.510.................... ........ 449.13(f)(l)(v).

449.13(b)(6)(i). 442.511.................... ........ 449.12(a)(6)(ix),
442.448......................... .... 449.12(a)(6)(i), 449.13(f)(l)(iv).

449.13(b)(6)(h). 442.512.................... ........ 449.13(f)(2).
442.449......................... .... 449.13(b)(6) (hi), (iv), 442.513.................. . ........ 449.13(g)(1).

(xih). 442.514.................... ........ 449.13(gX2).
442.450......................... .... 449.13(b)(6) (v), (vi), (xi). 442.515.................... ........ 449.13(g)(3).
442.451 ....................... 442.516.................... ........ 449.13(e)(4).

442.452......................... .... 449.13(b)(6)(ix).
442 453 ....................... 449.13(b)(6)(xh). PART 447442.454......................... .... 449.13(c)(1).
442.455......................... .... 449.13(cXl)(i).
442.456......................... 449.13(c)(1)(h). New section Old section442.457......................... ....  449.13(cX2)(i).

442.459 ____ __________  449.13(c)(2)(iii).
442.460 ______________  449.13(c)(2)(iv).
442.461 _______________ 449.13(C)(2)(V).
442.462 ______________  449.13(c)(2)(vi).
442.463 _____________ 449.13(cM3) (iW v).
442.464 .............................. 449.13(C)(3Kvi).
442.465 .............................. 449.13(C)(4)(i).
442.466 .............................. 449.13(c)(4) (ii), (iii), (iv)

introductory 
paragraph, 1st 
sentence.

442.467..................................  449.13(c)(4)(iv)
introductory 
paragraph, 2d 
sentence, (A)- 
(C),(vi),(vii) 3d 
sentence.

442.468....... 1....... 449.13(c)(4)(v).
442.469.................................. 449.13(c)(4)(vii) 1st and

2d sentences.
442.470...............  449.13(c)(4)(vii) 4th and

447.10..... ............... ...........  449.31.
447.15......................... .......  450.30(a)(8).
447.25........... 1................ . 449.32.
447.30.. ...........................  450.220.
447.35.................................  450.210.
4 4 7 . 4 0 ... .................  450.30(b) introductory

paragraph, last 
sentence, and (d)(1).

447.51 .............................. 449.40(a)(1) words before
“and no deduction” 
and (2) introductory 
paragraph.

447.52 .............................. 449.40(a)(2) (i), (ii).
447.53.. .................. ........  449.40(a)(1) words after

“under the plan” and 
(3) introductory 
paragraph.

447.54 .............................. 449.40(a)(3) (i), (ii), (iv).
447.55 .............................. 449.40(a)(3)(iii).
447.56 .............................. 449.40(a)(3)(v).
447.57 .............................  449.40(a)(3)(vi) 1st

5 th  sentences.
442.471 ...... .......................  449.13(0(4) (viii), (ix).
442.472 .............................. 449.13(c)(4) (x), (xi).
442.473 ....... ......................  449.13(C)(4) (xii)-(xiv).
442.474 ......... ....................  449.12(a)(9) in troductory

p arag raph , 449.13(c)(5) 
(i), (ii), (viii).

442.475 ..................................  449.13(0(5) (iii), (iv).
442.476.. ..____________  449.12(a)(3)(h),

449.13(c)(5) (vi), (vii).
442.477 _______________ 449.13(c)(5)(v).
442.478 ........... ......... ........  449.12(a)(9)(v) words

before "and, in th e  . 
case of,” 449.13(c)(6)
(i), (ii).

442.479 ..............................  449.13(c)(6)(iii).
442.480 .............................. 449.13(c)(6) (iv), (v).
442.481 .............................. 449.12(a)(9) (i)-(iv).
442.482 .............................. 449.13(0(7X1) 2d

sentence, (ii), (iii).
442.483 .............................. 449.13(c)(7)(i) 1st

sentence, (iv)-(vi).
442.484 ...................... . 449.13(c)(7)(vii), (ix)-(xi).
442.485 .............................. 449.13(c)(7)(viii).
442.4861.. ..........................  449.13(C)(8) (i)-(iii).
442.487 .......... ................... 449.13(C)(8Xiv).
442.488 .............................. 449.13(c)(8) (v), (vi).
442.489 ..............................  449.13(0(9) (i), (v).
442.490 ......... ....................  449.13(C)(9) (ii)-(iv), (vi).
442.491.. .......... .......... . 449.13(0(10) (i), (V), (vi).

sentence.
447.58.. ...........................  449.40(a)(3)(vi) 2d

sentence.
447.59........................ . 449.40(b).
447.201 ............................  450.30(a)(1).
447.202 ............................ 450.30(a)(5).
447.203 ............................ 450.30(a)(6).
447.204 ............................ 450.30(a)(7).
447.251.. .......... ............. . 450.30(a)(3) introductory

paragraph, words after 
“cost-related basis”.

447.252...............................  450.30(b) introductory
paragraph, except 2d 
and last sentences, (C), 
(d)(1).

447.261 ............................ 450.30(a)(2) except (iii).
447.262 ....................... 450.30(b)(1) except words

after“'for such 
services".

447.272 ......................... 450.30(a)(3)(vi).
447.273 ...........................  450.30(a)(3) introductory

paragraph, words 
. before “as

determined”. ,
447.274 ............................ 450.30(a)(3)(i)(B), (D).
447.275 ............................ 450.30(a)(3Xi)(A).
447.276 ........ ...... ............ 450.30(a)(3)(i)(C).
447.277.. ........... .............  450.30(a)(3)(i)(E), (P).
447.279......................... .....  450.30(a)(3)(iii)(A).
447.281...............................  450.30(a)(3)(iii)(B).

New section Old section

447.282......................... .... 450.30(a)(3)(ih)(C).
447.283......................... .... 450.30(a)(3)(iii)(C).
447.284............ ............ .... 450.30(a)(3)(iii)(D).
447.290......................... .... 450.30(a)(3)(h)

introductory 
paragraph, words after 
"of this section”.

447.291......................... .... 450.30(a)(3)(ii)(B).
447.292 ........................ .... 450.30(a)(3Xii)(D).
447.293......................... .... 450.30(a)(3)(ii)(E) except

words after
“exceptional profiles”.

447.294......................... .... 450.30(a)(3)(h)
■ introductory 

paragraph, 2d sentence 
and (A).

447.295......................... .... 450.30(a)(3)(ii)(F).
447.296......................... .... 450.30(a)(3)(ii)(G).
447.302..................... .... 450.30(a)(3)(iv)(A).
447.303......................... .... 450.30(a)(3)(iv)(B).
447.304......................... .... 450.30(a)(3)(iv)(C)
447.305......................... .... 450.30(a)(3)(iv)(D)
447.306......................... .... 450.30(a)(3)(iv)(E)
447.307......................... .... 450.30(aX3 XivXF)
447.311......................... .... 450.30(a)(3)(v).
447.315............. ........... .... 450.30(b)(6) (ii), (ih).
447.316......................... .... 450.30(b)(6)(i).
447.321......................... .... 450.30(b)(5).
447.322......................... .... 450.30(b)(5).
447.341............................. 450.30(b)(3) except

(iiXB).
447.351......................... .... 450.30(b)(4).

PART 455

New section Old section

455.11..................... .........  450.80(a)(1) last
sentence.

455.12..................... .
455.13......................

(2), (3).
455.14............ :.................  450.80(b)(1).
455.15, 455.16......... .........  450.80(b)(2).
455.17..................... .........  450.80(a)(4).
455.18..................... ..... 450.80(a)(5) (i), (iii).
455.19..................... .........  450.80(a)(5)(H), (8).
455.20..................... .........  450.80(a)(6).
455.21..................... .........  450.80(d).
455.22..................... .........  450.80(a)(7).
455.23..................... .........  450.80(c).
455.104.............................  449.33(a)(3).
455.300.............................  450.310.

R edesignation T able

PART 456—-UTILIZATION CONTROL

New section Old section

456.2.................................  450.18 introductory
paragraph, 450.23(a), 
450.24(a) introductory 
paragraph except 
parenthetical note.

456.3.. .............................  450.18(a), (iii), (4), (5).
456.4.. ....................... .....  450.18(b).
456.5 ........................ . 450.18(c).
456.6 ............ ...................  450.18(d) words before

“and will perform.”
456.22 ............................  450.18(a)(l)(i).
456.23 ..............................  450.18(a)(1)(h).
456.60............... .............__  450.18(a)(2).
456.80........... ................ . 450.18(a)(3) (i) and (Hi).
456.101 ............................  450.19(a) first two words

and words after 
“intermediate care 
facility.”

456.102 .................. .........  450.19(a)(1) introductory
paragraph.

456,105...............................  450.19(a)(1)(h)
introductory 
paragraph and (v).
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p a r t  4 56—Continued

New section Old section

456.106 Cb) and Cc).....  450.19(a)(1)(H).
456.111 ...........  450.19(a)(1) (vU) and (ix)

words after “admission 
is necessary” and 
before “based on the 
patient’s.”

456.112 ...........  450.19(a)(l)(vi).
456.113 .-..........  450.19(a)(lXi).
456.121............... 450.19(aXlXviii)

introductory 
paragraph words 
before “within one 
working day.”

456.122............... 450.19(a)(l)(viii)(B), 1st
and 2d sentences 
except words after 
“criteria and” and 
before “are applied.”

456.123...; ...........  450.19(a)(l)(viii)
introductory 
paragraph words after 
“of such application”, 
(B) 1st and 2d 
sentences, <C), (D), (E) 
words before “and 
written notification”, 
(P) words before 
“written notification 
thereof”, and (ix) 
words before “is 
recorded.”

456.124   ...........  450.19(a)(lXviiiXE)
words after “shall be 
considered final” and 
(P) words after “is not 
necessary.”

456.125 ............... 450.19(a)(l)(viu)
introductory 
paragraph words 
before “by the 
committee” except 
parenthetical notes.

456.126 ............ .. 450.i9(aXlXviii)(A).
456.127 ... ........... 450.19(a)(lXviii)

parenthetical note.
456.128 ........-... 450.19 (aXIXix).
456.129 ...........  450.19(a)(l)(iii) (A) and

(C), and (iv).
456.132 ...........  450.19(a)(l)(x)(C) 1st

and 2d sentences 
except words after 
“criteria and” and 
before “are appHed.”

456.133 .... ....... 450.19(a)(l)(x)(D) words
after "shall be 
determined.”

456.134 ...........  450.19(a)(1) (iiiXC) and
(iv).

456.135 ...........  450.19(a)(l)(x) (B), (C)
words before “The 
single State agency”, 
(D), (E), (P), (G) words 
before “and written 
notification”, and (H) 
words before “written 
notification.”

456.136 ...............  450.19(a)(lXx)(G) words
after “shall be 
considered final” and 
(H) words after "has 
not been justified.”

456.137 .....-.....  450.19(a)(l)(xXA).
456.141 ___________  450.19(a)(lXxi).
456.142 ............ ;.... 450.19(a)(l)(iilXB),

(xiXB), and (xii).
456.143 ____________ __ 450.19(a)(l)(xiXA) 3d

and 4th sentences.
456.144 ....... ....  450.19(a)(l)(xi)(A) 6th

sentence.
456.145 ___________  450.19(a)(l)(xi)(A) 5th

sentence.
456.160...............  450.18(a)(2).
456.170 ............ — 450.23(a)(1) introductory

paragraph 1st and 2d 
sentences, (i) and (iv).

456.171 _______....  450.18(a)(l)(v) last
sentence.

RULES AND REGULATIONS

p a r t  456—Continued

New section Old section

456 180...... ........  450.18(a)(3)(H),
450.23(a)(1) 
introductory 
paragraph 1st and 2d 
sentences, (ii), and (iv).

456.201(a)..... *______  450.19(a) introductory
paragraph 1st word, 
“mental hospital”, 
words after “review 
plan” and (2) 
introductory 
paragraph.

456.205 .......... 450,19(a)(2)(H)
introductory 
paragraph and (v)„

456.206 (b) and (c)_____  450.19(a)(2)(H).
456.211............... 450.19(a)(2) (vii), (viii)

last sentence and 
- (ixXD) 1st sentence

words after “is 
appropriate and.”

456.212 ..—... ... 450.19(a)(2)(vi).
456.213 ____________ 450.19(a)(2Xi).
456.231 _.___________  450.19(a)(2)(viii) words

before “on or before a 
specified date.”

456.232 ___________  450.19(a)(2XixXC) 1st
sentence.

456.233 _____________ 450.19(a)(2)(yiii) words
after “necessity of 
continued stay” and 
before “Subsequent 
reviews”; and last 
sentence.

456.234 ........... 450.19(a)(2)(vUi) words
after “30 days after 
admission.” and before 
“•The assigned review 
date”, and (ixXD) 
words after “date 
assigned.”

456.235......... .......  450.19(a)(2) (Hi) (B) and
(iv);

456.236... .... .... .. 450.19(a)(2Xix) (B), (C)
1st and 2d sentences, 
( D W G )  words before 
“and written 
notification”, and (H) 
words before “written 
notification.”

456.237 ... :.... ... 450.19(a)(2)(ix)(G) words
after “considered 
final” and (H) words 
after “mental hospital 
services.”

456.238 ............ 450.19(a)(2)(ix)(A).
456.241 ........... . 450.19(aX2Xx)(A) 1st

and 2d sentence.
456.242 ...............  450.19(aX2) (iiiXA),

(xXB), and (xi).
456.243 ...........  450.19(aX2Xx)(A) 3d and

4th sentences.
456.244 ............... 450.19(a)(2)(xXA) last

sentence words before 
“and (B).”

456.245...............«... 450.19(a)(2Xx)(A) 5th
sentence.

456.260... ............ 450.18(aX2X
456.270 _— .........  450.23(a)(1) introductory

paragraph 1st and 2d 
sentences, (i) and (iv).

456.271 ........................................— ........ .. 450.18(a)(l)(v) last
sentence.

456.280........... _.. 450.18(a)(3) (U), (iv),
450.23(a)(1) 
introductory 
paragraph 1st and 2d 
sentences and (U).

456.281................ 450.18(a)(3)(iv),
450 .23(a)(l)(iii) .

456.301______________  450.19(a) introductory
paragraph except 
“hospital, mental 
hospital” and 
“intermediate care 
facility.”

456.302...............  450.19(a)(3) introductory
paragraph.

p a r t  456—Continued

New section Old section

456.305 ______ - .......  450.19(a)(3)(H)
introductory 
paragraph and (v).

456.306 (b) and (c)_____  450.19(a)(3XiI) (A) and
v (B).

456.311___ ____ ______  450.19(a)(3) (vil), (viii)
introductory 
paragraph words after 
"such application” and 
before “and is either;”; 
and (ix)(C) words after 
“is appropriate” and 
before “At the 
expiration.”

456.312 ______________________________ 450.19(a)(3)(vi).
456.313 ____...____ _ 450.19(a)(3)(i).
456.331 __________________________________________________.... 450.19(a)(3Xviii) words

before "on or before a 
specified date.”

456.332 .... -....-  450.19(aX3)(ix)(B) 2d
sentence except words 
“and closer 
professional scrutiny.”

456.333 _____ ____.... 450.19(a)(3)(vUi)(A)
words before “but at 
least.”

456.334 ________ ___  450.19(a)(3XvUi)(A)
words after "functional 
capabiUties”, (B), and 
(ixXC) words after 
“date assigned.”

456.335 __________.........._________________________ 450.19(a)(3)(iU)(B) and
(iv).

456.336...______.:.______ 450.19(a)(3)(ix) (A). (B)
words before “The 
single State agency”, 
(C), (D), (E), (F) words 
before “and written 
notification”, and (G) 
words before “written 
notification.”

456.337__ 2...........  450.19(a)(3)(ix)(F) words
after “shall be 
considered final” and 
before “not later than” 

/ and words after “the 
assigned review date”; 
and (G) words after 
“nursing facility 
services” and before 
“not later than” and 
words after “assigned 
review date.”

456.338...............  450.19(a)(3)(ix)(F) words
after “shall be sent” 
except (IMf), and (G) 
words after “shaU be 
made” except (f )-(4).

456.341 ..... .... . 450.19(aX3XxXA) 1st
and 2d sentences.

456.342 ........ . 450.19(a)(3 XiiiXA),
(xXB).

456.343..................  450.19(a)(3)(x)(A) 3d and
4th sentences.

456.344 ............ 450.19(a)(3)(x)(A) 6th
sentence.

456.345 ........ „... 450.19(a)(3)(x)(A) 5th
sentence.

456.346 .............................. 450.18(a)(l)(iv).
456.347 ....... ..... 450.18(a)(lXiv).
456.348 .............................. 450.18(a)(lXiv).
456.360___________ ___  450.18(a)(2).
456.370 ...-.......  450.24(a)(l)(i) (AHC)

1st sentence.
456.371 ...........  450.24(aXlXiXC) 2d

sentence.
456.372 ...............  450.18(aXlXv) last

sentence.
456.380 ...........  450.18(a)(3Xii),

450.24(a)(1)(H).
456.381 .-...... — ... 450.24(a)(l)(iii).
456.401..... ......... 450.19(a) introductory

paragraph first word, 
words after “skilled 
nursing facility and”, 
(4) 2d sentences except 
(iMvii).

X
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part 456—Continued

New section Old section

456.402........ £....................  450.19(a)(4) introductory
paragraph 
parenthetical note.

456.405 ............... i .... ........  450.19(a)(4)(ii)(A) 1st
sentence except words 

. “and by whom.”
456.406 ......................  450.19(a)(4)(ii)(A) words

after “How, when, 
and.”

456.407 ........................ 450.19(a)(4)(ii)(B).
456.411 ........... ............ 450.19(a)(4) (v) and

(vii)(C) words after 
“determined and” and 
before "in accordance 
with.”

456.412 ........................ 450.19(a)(4)(iv).
456.413 ........................ 450.19(a)(4)«).
456.431...............................  450.19(a)(4)(vi) words

before “or more 
frequently” and words 
after “time of 
assessment.”

456.432 ........................ 450.19(a)(4)(vii)(B) 2d
sentence except words 
"and closer
professional scrutiny.”

456.433 ........................ 450.19(a)(4)(vi) 1st
sentence, words after 
“for continued stay.”

456.434 ........................ 450.19(a)(4) (vi) 1st
sentence, words after 
“for continued stay” 
and (viiXC) words after 
"date assigned.”

456.435 .......................  450.19(a)(4)(iii).
456.436 ........................ 450.19(a)(4)(vii) (AMP)

words before “and 
written notification” 
and (G) words before 
“written notification.”

456.437 ........................ 450.19(a)(4)(vii)(F) words
after “shall be 
considered final” to 
words before “not later 
than” and words after 
final determination, 
and (G) words after 
“intermediate care 
facility services” and 
before "not later than” 
and words after “such 
final determination.”

456.438 ........................ 450.19(a)(4)(vii)(F) words
after “shall be 
considered final” 
except (fM 4), and (G) 
words after 
“intermediate care 
facility services” 
except (IM4).

456.481 ..................................  450.23(a)(1) 3d sentence.
456.482 ...................... L . 450.23(a)(1) 3d sentence.
456.501...................r.... 450.20(c) 1st sentence.
456.505  ......... ............... 450.19(b) 1st sentence.
456.506 ......... ................ 450.19(b) 6 th  to  8 th

sentences; and 
„ 450.20(0 2d to  4 th  
. sentences.

456.507 ..........................  450.19(b) 2d and  3d
sentences.

.456.508..................................  450.19(b) 4 th  sentence.
456.520....,............................  450.19(0(1)«).
456.521 ..........................  450.19(c)(2), (5) 1st

sentence, and  (6).
456.522 ..........................  450.19(C) (3), (4), and  (7).
456.523 ...................... ...................... ...................... ...................... ......................  450.19(c) (5) 2d sentence

and  (8) 2d sentence.
456.524 ..........................  450.19(c) (8) 1st sentence

and  (9) 1st sentence.
456.525 ..........................  450.19(c)(9) 2d and  3d

sentences.
456.601 ......................... . 450.24(a) paren th e tica l

note.
456.602 ..........................  450.23(a)(2) (i) and  (ii)

and  450.24(a)(2)«).
456.603 ........................ . 450.23(a)(2)«ii) and

450.24(a)(2)(ii),
456.604 .......................... 450.23(a)(3)(H) and

450.24(a)(3)(H).

part 456—Continued

New section Old section

456.605......................... .... 450.23(a)(3)«) and
450.24(a)(3Xi).

456.606......................... .... 450.23(a)(3)(iii) and
450.24(a)(3)(iii).

456.607......................... .... 450.23(a)(3)(iii) and
450.24(a)(3)(iv).

456.608......................... .... 450.23(a)(3)(v) 1st and 2d
sentences and 
450.24(a)(3)(v) 1st 3 
sentences.

456.609......................... .... 450.23(a)(3)(v) 3d
sentence and 
450.24(a)(3)(v) 4th 
sentence.

456.610......................... .... 450.23(a)(3)(v) (A)-(F)
and 450.24(a)(3)(v) (A)- 
(G).

456.611......................... .... 450.23(a)(4)«) and
450.24(a)(4)«).

456.612......................... .... 450.23(a)(4)(H) and
450.24(a)(4)(H).

456.613......................... .... 450.23(a)(4)(iii) and
450.24(a)(4Xiii).

456.614......................... .... 450.23(b) and 450.24(c).

42 CFR Chapter IV, Subchapter C, 
is revised by revoking parts 446, 448, 
449, 450, 451, and 452 and adding new 
parts 430, 431, 432, 433, 435, 436, 440, 
441, 442, 447, 455, and 456 as set forth 
below:

Note.—The regulations in subchapter C 
were reorganized and rewritten for clarity 
and simplicity, without policy change, effec
tive October 1, 1978, Under HEW’s Oper
ation Common Sense, HCFA is publishing 
substantive changes in these regulations as 
proposed rulemaking.

PART 430— GRANTS TO STATES FOR 
MEDICAL ASSISTANCE PROGRAMS

Subpart A — Introduction; Definitions

Sec.
430.0 Introduction to subchapter C.
430.1 Definitions.

Authority: Sec. 1102 of the Social Securi
ty Act, 49 Stat. 647 (42 U.S.C. 1302).
Subpart A — Introduction; D efin itions

§ 430.0 Introduction to subchapter C.
(a) Program description. Title XIX 

of the Social Security Act, enacted in 
1965, authorizes Federal grants to 
States for medical assistance to low- 
income persons who are age 65 or over, 
blind, disabled, or members of families 
with dependent children. The program 
is jointly financed by the Federal and 
State governments and administered 
by States. Within broad Federal rules, 
each State decides eligible groups, 
types and range of services, payment 
levels for services, and administrative 
and operating procedures. Payments 
for services are made directly by the 
State to the individuals or entities 
that furnish the services.

(b) Federal regulations. (1) The regu
lations in subchapter C set forth State 
plan requirements, standards, proce
dures, and conditions for obtaining

Federal matching. Each part (or sub
part or-section) in the subchapter de
scribes the specific statutory basis for 
the regulation. However, where the 
basis is the Secretary’s general author
ity to issue regulations for any pro
gram under the Act (sec. 1102 of the 
Act), or his general authority to pre
scribe State plan requirements needed 
for proper and efficient administration 
of the plan (sec. 1902(a)(4)), those 
statutory provisions are simply cited 
without further description.

(2) Related HEW regulations appli
cable to State medicaid programs in
clude the following in 45 CFR Subtitle 
A:
Part 16—Department Grant Appeals Proc

ess.
Part 19—Limitations on Payment or Reim

bursement for Drugs.
Part 70—Standards for a Merit System of 

Personnel Administration.
Part 74—Administration of Grants.
Part 80—Nondiscrimination Under Pro

grams Receiving Federal Assistance 
Through the Department of Health, Edu
cation, and Welfare: Effectuation of Title 
VI of the Civil Rights Act of 1964. ,

Part 81—Practice and Procedure for Hear
ings Under 45 CFR Part 80.

Part 84—Nondiscrimination on the Basis of 
Handicap in Programs and Activities Re
ceiving or Benefiting From Federal Finan
cial Assistance.
(3) Regulations in 45 CFR parts 201, 

204, 205, 206, 208, and 213 also apply 
to. the medicaid program, to the extent 
specified.
§ 430.1 Definitions.

In this subchapter, unless the con
text indicates otherwise—

“Act” means the Social Security Act, 
and titles referred to are titles of that 
Act;

“Administrator” means the Adminis
trator, Health Care Financing Admin
istration;

“Applicant” means an individual 
whose written application for medicaid 
has been submitted to the agency de
termining medicaid eligibility, but has 
not received final action. This includes 
an individual (who need not be alive at 
the time of application) whose applica
tion is submitted through a represent
ative or a person acting responsibly for 
the individual;

“Bureau Director” means the Direc
tor of the Federal medicaid program 
with HCFA;

“Central office” means the head
quarters office of HCFA;

“Federal financial participation” 
(FFP) means the Federal Govern
ment’s share of a State’s expenditures 
under the medicaid program;

“FMAP” means the Federal medical 
assistance percentage, which is used to 
calculate the amount of the Federal 
share of State expenditures for ser
vices;
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‘‘HEW” means the Department of 

Health, Education, and Welfare*
“HCFA” means the Health Care Fi

nancing Administration;
“Medicaid” means medical assistance 

provided under a State plan approved 
under title XIX of the Act;

“Medicaid agency” or “the agency” 
means the single State agency admin
istering or supervising the administra
tion of a State medicaid plan;

“Medicare” means the health insur
ance program for the aged and dis
abled under title XVIII of the Act;

“Provider” means any individual or 
entity furnishing medicaid services 
under a provider agreement with the 
medicaid agency;

“Recipient” means an individual 
who has been determined eligible for 
medicaid;

“Regional Administrator” means the 
Regional Administrator of HCFA;

“Regional Medicaid Director” means 
the Regional Medicaid Director of the 
federal medicaid program;

“Regional office” means one of the 
regional offices of HCFA;

“Secretary” means the Secretary of 
Health, Education, and Welfare;

“Services” means the types of medi
cal assistance specified in sec. 1905(a)
(1) through (17) of the Act;

“State” means the several States, 
the District of Columbia, the Com
monwealth of Puerto Rico, the Virgin 
Islands, and Guam;

“State plan” or “the plan” means a 
comprehensive written. commitment 
by a medicaid agency, submitted under 
sec. 1902(a) of the Act, to administer 
or supervise the administration of a 
medicaid program in accordance with 
Federal requirements.

The masculine gender includes the 
feminine.

PART 431— STATE ORGANIZATION 
AND GENERAL ADMINISTRATION

Sec.
431.1 Purpose.

Subpart A — Single State Agency

431.12 Medical care advisory committee.

Subpart B— Administrative Requirements: 
General Program Services

431.51 Free choice of providers.
431.52 Payments for services furnished out 

of State."
431.53 Assurance of transportation.

Subpart C— Administrative Requirements: 
Provider Relations

431.105 Consultation to medical facilities. 
431.107 Required provider agreement. 
431.110 Participation by Indian Health 

Service facilities.
431.115 Disclosure of survey information 

and provider/contractor evaluations.

RULES AND REGULATIONS

Subparts D-K [Reserved]

Subpart L— Contracts With Fiscal Agents, 
Health Care Project Grant Centers, Private 
Nonmedical Institutions, Health Insuring Or
ganizations, -Health Maintenace Organiza
tions, and Prepaid Health Plans

_ General ProvisionsSec.
431.501 Basis and purpose.
431.502 Definitions.

Contract R equirements

431.503 All contracts.
431.504 Subcontracts.
F iscal Agents, Private N onmedical Insti

tutions and Health Insuring Organiza
tions

431.510 Fiscal agents.
431.511 Private nonmedical institutions.
431.512 Health insuring organizations.

Health Maintenace Organizations

431.520 State plan requirements.
431.521 HMO’s with provisional status.

HMO: Contract R equirements

431.522 Services and organization.
431.523 Premiums or subscription charges.
431.524 Risk.
431.525 Savings. '
431.526 Reinsurance.
431.527 Coverage and enrollment.
431.528 Population.
431.529 Duration or enrollment period.
431.530 Termination of enrollment.
431.531 Choice of health professional.
431.532 Emergency medical services.
431.533 Grievance procedure.
431.534 Quality assurance system.
431.535 Marketing.
431.536 Health care information.
431.537 Medical recordkeeping system.

HMO: S tate Agency R equirements

431.540 Proof of HMO capability.
431.541 Enrollment. A '
431.542 Provision of required services.
431.543 System of periodic medical audits.
431.544 Approval of marketing plans, pro

cedures, and materials for enrollment.
431.545 Distribution of general informa

tion.
431.546 Payment to contractors.
431.547 Continued service to formerly en

rolled recipients.
431.548 Computation of premium rates and 

subscription charges.
431.549 Monitoring procedures.
431.550 Contracts that provide fewer or 

more services than are available under 
the plan.

Prepaid Health Plans

431.555 State plan requirements.
Prepaid Health Plans: Contract 

R equirements—R isk  Basis

431.556 Risk-basis contracts; General re
quirements.

431.557 Premiums or subscription charges.
431.558 Amount of risk.
431.559 Savings.
431.560 Reinsurance.

Prepaid H ealth P lans: Contract 
R equirements—Nonrisk Basis

431.565 Nonrisk contract: Allowable pay
ment for services.

P repaid H ealth P lans: Contract
0 R equirements—All ContractsS6C.
431.568 Coverage and enrollment.
431.569 Population.
431.570 Duration of enrollment period.
431.571 Termination of enrollment.
431.572 Choice of health professional.
431.573 Emergency medical services.
431.574 Grievance procedure.
431.575 Quality assurance system.
431.576 Marketing.
431.577 Health care information.
431.578 Medical recordkeeping system.

P repaid H ealth P lans: S tate A gency 
R equirements

431.580 Proof of prepaid health plan capa
bility.

431.581 Enrollment. '
431.582 Provision of required services.
431.583 Periodic medical audits.
431.584 Approval of marketing plans, pro

cedures, and materials for enrollment.
431.585 Distribution of general informa

tion.
431.586 Payment of contractors.
431.587 Computation of premium rates and 

subscription charges.
431.588 Monitoring procedures.
431.589 Contracts that provide fewer or 

more services than are available under 
the plan.

F ederal F inancial P articipation

431.591 Avaüablitiy of FFP.
431.592 Availability of FFP for HMOs with 

provisional status.
431.593 Prior approval of contracts over

$ 100,000.
431.594 Costs under risk contracts.
431.595 Costs under no-risk contracts.
431.596 Costs under fiscal agent contracts.
431.597 Nonavailability of FFP.

Subpart M— Relations With Other Agencies

431.610 Relations with standard-setting 
and survey agencies.

431.615 Relations with State health and 
vocational rehabilitation agencies and 
title V grantees.

431.625 Coordination of medicaid with 
medicare part B.

Subpart N— State Programs for Licensing 
Nursing Home Administrators

431.700 Basis and purpose.
431.701 Definitions.
431.702 State plan requirement.
431.703 Licensing requirement.
431.704 Nursing homes désignated by other 

terms.
431.705 Licensing authority.
431.706 Composition of licensing board.
431.707 Standards.
431.708 , Procedures for applying standards.
431.709 Issuances and revocation of li

censes.
431.710 Provisional licenses.
431.711 Compliance with standards.
431.712 Failure to comply with standards.
431.713 Continuing study and investiga

tion.
431.714 Waivers.
431.715 Federal financial participation.

Subpart O [Reserved]

Subpart P— Quality Control

431.800 Medicaid quality control (MQC) 
system.
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Authority: Sec. 1102 of th e  Social Securi
ty Act, 49 Stat. 647 (42 U.S.C. 1302).

§ 431.1 Purpose.
This part establishes State plan re

quirements for the designation, orga
nization, and general administrative 
activities of a State agency responsible 
for operating the State medicaid pro
gram, directly or through supervision 
of local administering agencies.

Subport A— Single State Agency

§ 431.12 Medical care advisory committee.
(a) Basis and purpose. This section, 

based on sec. 1902(a)(4) of the Act, 
prescribes State plan requirements for 
establishment of a committee to advise 
the medicaid agency about health and 
medical care services.

(b) State plan requirement. A State 
plan must provide for a medical care 
advisory committee meeting the re
quirements of this section to advise 
the medicaid agency director about 
health and medical care services.

(c) Appointment of members. The 
agency director, or a higher State au
thority, must appoint members to the 
advisory committee on a rotating and 
continuous basis.

(d) Committee membership. The 
committee must include—

(1) Board-certified physicians and 
other representatives of the health 
professions who are familiar with the 
medical needs of low-income popula
tion groups and with the resources 
available and required for their care;

(2) Members of consumers' groups, 
including medicaid recipients, and con
sumer organizations such as labor 
unions, cooperatives, consumer-spon
sored prepaid group practice plans, 
and others; and

(3) The director of the public wel
fare department or the public health 
department, whichever does not head 
the medicaid agency.

(e) Committee participation. The 
committee must have opportunity for 
participation in policy development 
and program administration, including 
furthering the participation of recipi
ent members in the agency program.

(f) Committee staff assistance and 
financial help. The agency must pro
vide the committee with—

(1) Staff assistance from the agency 
and independent technical assistance 
as needed to enable it to make effec
tive recommendations; and

(2) Financial arrangements, if neces
sary, to make possible the participa
tion of recipient members.

(g) Federal financial participation. 
FFP is available at 50 percent in ex
penditures for the committee’s activi
ties.

RULES AND REGULATIONS

Subpart B— Administrative Require
ments: General Program Services

§ 431.51 Free choice of providers.
(a) This sec. implements section 

1902(a)(23) of the Act, which provides 
that recipients may obtain services 
from any qualified medicaid provider.

(b) A State plan (except in Puerto 
Rico, the Virgin Islands, and Guam) 
must provide that any recipient may 
obtain medicaid services from any in
stitution, agency, pharmacy, person, 
or organization that is qualified to per
form the services, including an organi
zation that provides these services or 
arranges for their availability on a 
prepayment basis.

(c) If the medicaid agency contracts 
on a prepayment basis with an organi
zation that provides services addition
al to those offered under the State 
plan, the agency may restrict the pro
vision of the additional services to re
cipients who live in the area served by 
the organization and wish to obtain 
services from it.

(d) Paragraph (b) of this section 
does not prohibit the agency from—

(1) Establishing the fees it will pay 
providers for medicaid services; or

(2) Setting reasonable standards re
lating to the qualifications of provid
ers.
§ 431.52 Payments for services furnished 

out of State.
(a) Basis and purpose. This section 

implements section 1902(aM16) of the 
Act, which authorizes the Secretary to 
prescribe State plan requirements for 
furnishing medicaid to State residents 
who are absent from the State.

(b) Payment for services. A State 
plan must provide that the State will 
furnish medicaid to a recipient who is 
a resident of the State while that re
cipient is in another State, to the same 
extent that medicaid is furnished to 
residents in the State, when—

(1) Medical services are needed be
cause of a medical emergency;

(2) Medical services are needed be
cause the recipient’s health would be 
endangered if he were required to 
travel to his State of residence;

(3) The State determines, on the 
basis of the attending physician’s 
medical advice, that the needed medi
cal services, or necessary supplemen
tary resources, are more readily availa
ble in the other State; or

(4) It is general practice for recipi
ents in a particular locality to use 
medical resources in another State.

(c) Cooperation among States. The 
plan must provide that the State will 
establish procedures to facilitate the 
furnishing of medical services to indi
viduals who are present in the State 
and are eligible for medicaid under an
other State’s plan.

45189

§ 431.53 Assurance of transportation.
A State plan must—
(a) Specify that the medicaid agency 

will assure necessary transportation 
for recipients to and from providers; 
and

(b) Describe the methods that will 
be used to meet this requirement.
(Sec. 1902(aX4) of the Act.)

S u b p art C— A d m in is tra tiv e  
R equirem ents: P ro v id e r R ela tions

§ 431.105 Consultation to medical facili
ties.

(a) Basis and purpose. This section 
implements section 1902(a)(24) of the 
Act, which requires that the State 
plan provide for consultative services 
by State agencies to certain institu
tions furnishing medicaid services.

(b) State plan requirements. A State 
plan must provide that health agen
cies and other appropriate State agen
cies furnish consultative services to 
hospitals, nursing homes, home health 
agencies, clinics, and laboratories in 
order to assist these facilities to

il)  Qualify for payments under the
maternal and child health and crip
pled children’s program (title V of the 
Act), medicaid or medicare;

(2) Establish and maintain fiscal rec
ords necessary for the proper and effi
cient administration of the Act; and

(3) Provide information needed to 
determine payments due under the 
Act for services furnished to recipi
ents.

(c) State plan option: Consultation 
to other facilities. The plan may pro
vide that health agencies and other 
appropriate State agencies furnish 
consultation to other types of facilities 
if those facilities are specified in the 
plan and provide medical care to indi
viduals receiving services under the 
programs specified in paragraph (b) of 
this section.
§ 431.107 Required provider agreement.

(a) Basis and purpose. This section 
implements section 1902(a)(27) of the 
Act, which requires agreements be
tween medicaid agencies and provid
ers.

(b) Agreements. A State plan must 
provide for an agreement between the 
medicaid agency and each provider 
furnishing services under the plan in 
which the provider agrees to—

(1) Keep any records necessary to 
disclose the extent of services the pro
vider furnishes to recipients; and

(2) Furnish the agency or the Secre
tary with any information they may 
request regarding payments claimed 
by the provider for furnishing services.
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§ 431.110 Participation by Indian Health 
Service facilities.

(a) Basis. This section is based on 
section 1902(a)(4) of the Act, proper 
and efficient administration; 
1902(a)(23), free choice of provider; 
and 1911, reimbursement of Indian 
Health Service facilities.

(b) State plan requirements. A State 
plan must provide that an Indian 
Health Service facility meeting State 
requirements for medicaid participa
tion must be accepted as a medicaid 
provider on the same basis as any 
other qualified provider. However, 
when State licensure is normally re
quired, the facility need not obtain a 
license but must meet all applicable 
standards for licensure. In determin
ing whether a facility meets these 
standards, a medicaid agency or State 
licensing authority may not take into 
account an absence of licensure of any 
staff member of the facility.
§ 431.115 Disclosure of survey information 

and provider/contractor evaluations.
(a) Basis and purpose. This section 

implements—
(1) Section 1902(a)(36) of the Act, 

which requires a State plan to provide 
that the State survey agency will 
make publicly available the findings 
from surveys of health care facilities, 
laboratories, agencies, clinics, or orga
nizations; and

(2) Section 1106(d) of the Act, which 
places certain restrictions on the med
icaid agency’s disclosure of contractor 
and provider evaluations.

(b) Definition of State survey 
agency. The State survey agency re
ferred to in this section means the 
agency specified under section 
1902(a)(9) of the Act as responsible for 
establishing and maintaining health 
standards for private or public institu
tions in which medicaid recipients may 
receive services.

(c) State plan requirement A State 
plan must provide that the require
ments of this section are met.

(d) Disclosure procedure. The medic
aid agency must have a procedure for 
disclosing pertinent findings obtained 
from surveys made by the State 
survey agency to determine if a health 
care facility, laboratory, agency, clinic 
or health care organization meets the 
requirements for participation in the 
medicaid program.

(e) Documents subject to disclosure. 
Documents subject to disclosure in
clude—

(1) Survey reports, except for Joint 
Commission on the Accreditation of 
Hospitals reports prohibited from dis
closure under § 422.426(b)(2) of this 
chapter;

(2) Official notifications of findings 
based on survey reports:

(3) Pertinent parts of written docu
ments furnished by the health care

provider to the survey agency that 
relate to the reports and findings; and

(4) Information regarding ownership 
of a skilled nursing facility (as pre
scribed in § 405.1121(a) of this chap
ter) and of an intermediate care facili
ty (as prescribed in § 455.104 of this 
subchapter).

(f) Availability for inspection and 
copy of statements listing deficiencies. 
The disclosure procedure must provide 
that the State survey agency will—

(1) Make statements of deficiencies 
based on the survey reports available 
for inspection and copying in both the 
public assistance office and the Social 
Security Administration district office 
serving the area where the provider is 
located; and

(2) Submit to the Regional Medicaid 
Director, through the medicaid 
agency, a plan for making those find
ings available in other public assist
ance offices in standard metropolitian 
statistical areas where this informa
tion would be helpful to persons likely 
to use the health care provider’s ser
vices.

(g) When documents must be made 
available. The disclosure procedure 
must provide that the State survey 
agency will—

(1) Retain in the survey agency 
office and make available upon re
quest survey reports and current and 
accurate ownership information; and

(2) Make available survey reports, 
findings, and deficiency statements 
immediately upon determining that a 
health care provider is eligible to 
begin or continue participation in the 
medicaid program, or within 90 days 
after completion of the survey, which
ever occurs first.

(h) Evaluation reports on providers 
and contractors. (1) If the Secretary 
sends the following reports to the 
medicaid agency, the agency must 
meet the requirements of paragraphs
(h) (2) and (3) of this section in releas
ing them:

(i) Individual contractor perform
ance reviews and other formal per
formance evaluations of carriers, in
termediaries, and State agencies, in
cluding the reports of followup re
views;

(ii) Comparative performance evalu
ations of those contractors, including 
comparisons of either overall perform
ance or of any particular aspect of 
contractor operations; and

(iii) Program validation survey re
ports and other formal performance 
evaluations of providers, including the 
reports of followup reviews.

(2) The agency must not make the 
reports public until—

(i) The contractor or provider has 
had a reasonable opportunity, not to 
exceed 30 days, to comment on them; 
and

(ii) Those comments have been in
corporated in the report.

(3) The agency must ensure that the 
reports contain no identification of in
dividual patients, individual health 
care practitioners or other individuals.

Subparts D -K — [Reserved]

Subpart L— Contracts with Fiscal 
Agents, Health Care Project Grant 
Centers, Private Nonmedical Insti
tutions, Health Insuring Organiza
tions, Health Maintenance Organi
zations and Prepaid Health Plans

G e n e r a l  P r o v i s i o n s

§ 431.501 Basis and purpose.
(a) This subpart is based on section 

1902(a)(4) of the Act, which requires 
that the State plan provide methods 
of administration that the Secretary 
finds necessary for the proper and ef
ficient operation of the plan.

(b) This subpart prescribes State 
plan requirements governing contracts 
with certain organizations for process
ing or paying claims or providing 
medical services.
§ 431.502 Definitions.

For purposes of this subpart— 
“Contractor” means any of the fol

lowing entities that contract with the 
medicaid agency, under the terms of 
this subpart, to process claims or to 
pay for or provide medical services 
under a State plan in return for a pay
ment:

(1) A fiscal agent. v
(2) A health care project grant 

center.
(3) A private nonmedical institution.
(4) A health insuring organization.
(5) A health maintenance organiza

tion.
(6) A prepaid health plan.
"Enrolled recipient” means an indi

vidual who is eligible for medicaid and 
who enters into an agreement to re
ceive services from a health mainte
nance organization or prepaid health 
plan that contracts with the agency 
under this subpart.

“Fiscal agent” means an entity that 
processes or pays vendor claims for 
the agency.

“Health care projects grant center” 
means an entity that—

(1) Is supported in whole or in part 
by Federal project grant financial as
sistance; and

(2) Provides or arranges for medical 
services to recipients.

“Health insuring organization” 
means an entity that—

(1) Pays for medical services pro
vided to recipients in exchange for a 
premium or subscription charge paid 
by the agency; and

(2) Assumes an underwriting risk.
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“Health maintenance organization 
(HMO)” means an entity determined 
by the Assistant Secretary lor Health 
(Public Health Service) to meet the 
following requirements:

(1) It provides to its medicaid eligi
ble enrollees as the “basic health ser
vices” required under sec. 1301 (b) and
(c) of the Public Health Service Act—

(1) Inpatient hospital services;
(ii) Outpatient services;
(iii) Laboratory and X-ray services;
(iv) Family planning services and 

supplies;
(v) Physician services; and
(vi) Home health services for individ

uals entitled,to those services under 
the medicaid State plan.

(2) It provides the services listed in 
paragraph (a) in the manner pre
scribed iri sec. 1301(b) of the Public 
Health Service Act.

(3) . It is organized and operated in 
the manner prescribed in sec. 1301(c) 
of the Public Health Service Act.

“Premium, subscription charge, or 
capitation fee” means the fee which is 
paid by the agency to a contractor for 
each recipient enrolled under a con
tract for the provision of medical ser
vices under the State plan, whether or 
not the recipient receives the services 
during the contract period.

“Prepaid health plan” means an 
entity that is not an HMO, and that 
provides medical services under con
tract with the medicaid agency to en
rolled recipients on a prepaid capita
tion basis. This includes the providers 
identified in sec. 1903(mX2)(B) (i), (ii), 
or (iii) of the act. That section refers 
to certain entities that received grants 
under the Public Health Service Act in 
the fiscal year ending June 30, 1976, 
certain rural primary health care enti
ties, and certain entities that operated 
on a prepaid risk basis before 1970.

“Private nonmedical institution” 
means an entity that—

(1) Provides medical care through 
contracts or other arrangements with 
medical providers;

(2) Is paid on a prepaid capitation 
basis by the agency;

(3) Does not assume an underwriting 
risk; and

(4) Is not, as a matter of regular 
business, a prepaid health insuring or
ganization or community health care 
center. Examples of private nonmedi
cal institutions are child-care institu
tions and maternity homes.

“Risk” or “underwriting risk” means 
a significant chance of loss that—

(1) Is assumed by the contractor;
and .

(2) Arises because the cost of provid
ing services may exceed the premiums, 
subscription charges, or capitation 
fees paid by «he agency to the contrac
tor during the contract period.

RULES AND REGULATIONS 

T Contract Requirements

§ 431.503 All contracts.
A State plan must provide that con

tracts under this subpart—
(a) Are in writing;
(b) Specify the contract period;
(c) Specify the fmictions of the con

tractor;
(d) Identify the population covered 

by the contract;
(e) Specify any procedures for en

rollment or reenrollment of the cov
ered population;

(f) Specify the amount, duration, 
and scope of medical services to be 
provided or paid for;

(g) Provide that the agency and 
HEW may evaluate through inspec
tion or other means, the quality, ap
propriateness and timeliness of ser
vices performed under the contract;

(h) Provide that the agency and 
HEW may audit and inspect any of 
the contractor’s records that pertain 
to services performed and determina
tion of amounts payable under the 
contract;

(i) Specify procedures and criteria 
for extending the contract;

(j) specify procedures and criteria* 
for renegotiating the contract;

(k) Specify procedures and criteria 
for terminating the contract, including 
a requirement that the contractor 
promptly supply all information neces
sary for the reimbursement of any 
outstanding medicaid claims;

(l) Provide that the contractor main
tains an appropriate record system for 
services to enrolled recipients;

(m) Provide that the records re
ferred to in paragraph (1) are retainèd 
in accordance with the record reten
tion requirements of 45 CFR part 74;

(n) Provide that the contractor safe
guards information about recipients as 
required by 45 CFR 205.50;

(o) Specify any activities to be per
formed by the contractor that are re
lated to third party liability require
ments in § 433.135 of this subchapter;

(p) Specify which functions may be 
subcontracted; and

(q) Provide that any subcontracts 
meet the requirements of § 431.504.
§ 431.504 Subcontracts.

(a) Subcontracts must—
(1) Be in writing; and
(2) Fulfill the requirements of this 

subpart that are appropriate to the 
service or activity delegated under the 
subcontract.

(b) No subcontract terminates the 
legal responsibility of the contractor 
to the agency to assure that all activi
ties under the contract are carried out.

45191

F i s c a l  A g e n t s , P r i v a t e  N o n m e d i c a l

I n s t i t u t i o n s ,  a n d  H e a l t h  I n s u r i n g

O r g a n i z a t i o n s

§ 431.510 Fiscal agents.
If the plan provides for contracts 

with fiscal agents, it must provide that 
the contracts—

(a) Meet the requirements of 
§§ 431.503 and 431.504;

(b) Include termination procedures 
that require the contractors to supply 
promptly all material necessary for 
continued operation of payment and 
related systems. This material in
cludes—

(1) Computer programs;
(2) Data files;
(3) User and operation manuals, and 

other documentation;
(4) System and program documenta

tion; and
(5) Training programs for medicaid 

agency staff, their agents or designat
ed representatives in the operation 
and maintenance of the system;

(c) Offer to the State one or both of 
the following options, if the fiscal 
agent or the fiscal agent’s subcontrac
tor has a proprietary right to material 
specified in paragraph (b) of this sec
tion:

(1) Purchase of the material.
(2) Purchasing the use of the materi

al through leasing or other means;
(d) State the amount to be paid to 

the contractor for performing the 
functions under the contract;

(e) State thé basis for the amount to 
be paid to the contractor;

(f) State when payment is to be 
made to the contractor; and

(g) State that payment to providers 
must be made in accordance with part 
477 of this subchapter.
§ 431.511 Private nonmedical institutions.

If the plan provides for contracts for 
prepayment of services from private 
nonmedical institutions, it must pro
vide that the contracts—

(a) Meet the requirements of 
§§ 431.503 and 431.504;

(b) Specify a capitation fee based on 
the cost of the services provided, in ac
cordance with the reimbursement re
quirements prescribed in part 447 of 
this subchapter; and

(c) Specify when the capitation 
amount must be paid.
§ 431.512 Health insuring organization.

(a) If a plan provides for contracts 
with health insuring organizations, it 
must provide that the contracts—

(1) Meet the requirements of 
§§ 431.503 and 431.504;

(2) Specify that the premium or sub
scription charge must not exceed the 
limits set forth under part 447 of this 
subchapter;

(3) Specify that, except as permitted 
under paragraph (b) of this section.
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premiums or subscription charges paid 
on behalf of each recipient may not be 
renegotiated—

(i) During the contract period if the, 
contract is for 1 year or less; or

(ii) More often than annually if the 
contract period is for more than 1 
year;

(4) Specify that the premium or sub
scription charge must not include any 
amount for recoupment of any losses 
suffered by the contractor for risks as
sumed under the same contract or a 
prior contract with the agency;

(5) Specify that the contractor as
sumes at least part of the underwrit
ing risk as follows:

(i) If the contractor assumes the full 
underwriting risk; payment of the pre
mium or subscription charge to the 
contractor during the contract period 
constitutes full payment by the 
agency for the cost of medical services 
provided under the contract.

(ii) If the contractor assumes less 
than the full underwriting risk, the 
contract specifies the apportionment 
of the underwriting risk.

(6) Specify whether the contractor 
returns to the agency part of any sav
ings remaining after allowable costs 
are deducted from the premium or 
subscription charge and, if savings are 
returned, the apportionment to the 
agency and the contractor;

(7) Specify the extent, if any, to 
which the contractor may obtain rein
surance of a portion of the underwrit
ing risk;

(8) Specify the actuarial basis for 
computation of the premium or sub
scription charge.

(b) The premium or subscription 
charge may be renegotiated more 
often than annually for recipients who 
are not enrolled at the time of renego
tiation or if the renegotiation is re
quired by changes in Federal or State 
law.

H e a l t h  M a i n t e n a n c e  O r g a n i z a t i o n s

§ 431.520 State plan requirements.
If the plan provides for contracts 

with HMO’s, the plan must also pro
vide that—

(a) Each contract with an HMO, in
cluding HMO’s that have provisional 
status, meets the requirements of 
§§431.503 and 431.504 and the addi
tional requirements of §§431.522 
through 431.537; and

(b) The agency meets the require
ments of §§ 431.540 through 431.550.
§ 431.521 HMO’s with provisional status.

(a) The agency may determine that 
an entity is an HMO with provisional 
status if—

(1) More than 90 days have expired 
since the entity applied to the Public 
Health Service for HMO status; and

RULES A N D  REGULATIONS

(2) The Assistant Secretary for 
Health has not determined whether 
the entity meets the definition of sec
tion 1903(m)(l)(A) of the Public 
Health Service Act.

(b) The provisional status remains in 
force until the earlier of the following:

(1 )  A final determination is made by 
the Assistant Secretary for Health.

(2) The contract expires.
HMO: C o n t r a c t  R e q u i r e m e n t s

§ 431.522 Services and organization.
(a) The contract must specify that 

the HMO—
Cl) Provides services in the manner 

prescribed by section 1301(b) of the 
Public Health Service Act; and 

(2) Is organized and operated as pre
scribed by section 1301(c) of the 
Public Health Service Act.

(b) For purposes of this subpart, 
HMO “basic health services” are those 
specified in paragraph (a) of “health 
maintenance organization” in 
§ 431.502.
§431.523 Premiums or subscription 

charges.
(a) The contract must specify—
(1) The actuarial basis for computa

tion of the premium or subscription 
charge;

(2) That the premium or subscrip
tion charge must not exceed the limits 
set forth under part 447 of this sub
chapter;

(3) That, except as permitted under 
paragraph (b) of this section, premi
ums or subscription charges paid on 
behalf of each enrolled recipient may 
not be renegotiated—

(i) During the contract period if the 
contract is for 1 year or less; or

(ii) More often than annually if the 
contract period is for more than 1 
year; and

(4) That the premium or subscrip
tion charge must not include any 
amount for recoupment of any losses 
suffered by the contractor for risks as
sumed under the same contract or a 
prior contract with the agency.

(b) The premium or subscription 
charge may be renegotiated more 
often than annually for eligible recipi
ents who are not enrolled at the time 
of the renegotiation or if the renegoti
ation is required by changes in Federal 
or State law.
§431.524 Risk.

The contract must specify that the 
contractor assumes at least part of the 
underwriting risk as follows:

(a) If the contractor assumes the full 
underwriting risk, payment of the pre
mium or subscription charge to the 
contractor during the contract period 
constitutes full payment by the 
agency for the cost of medical services 
provided under the contract; and

(b) If the contractor assumes less 
than the full underwriting risk, the 
contract specifies the apportionment 
of the underwriting risk.
§ 431.525 Savings.

The contract must specify whether 
the contractor returns to the agency 
part of any savings remaining after al
lowable costs are deducted from the 
premium or subscription charge and, if 
savings are returned, the apportion
ment to the agency and the contrac
tor.
§ 431.526 Reinsurance.

The contract must specify—
(a) The extent, if any, to which the 

contractor may obtain reinsurance of 
a portion of the underwriting risk; and

(b) That, if the contractor obtains 
reinsurance, he retains a substantial 
portion of the underwriting risk.
§ 431.527 Coverage and enrollment.

(a) The contract must specify an 
open enrollment period that meets the 
requirements of section 1301(d) of the 
Public Health Service Act, if the 
HMO—

(1) Has not incurred a financial defi
cit in the previous fiscal year; and

(2) Either has been in existence for 
at least 5 years, or has a minimum of
50,000 members.

(b) A contract with an HMO that 
does not meet the description of an 
HMO in paragraph (a) of this section 
must—

(1) Specify the period during which 
enrollment may be open;

(2) Provide that the contractor ac
cepts individuals who are eligible to be 
covered under the contract—

(i) In the order in which they apply;
(ii) Without restrictions unless au

thorized by the Secretary; and
(iii) Up to the limits set in the con

tract with the State; and
(3) Provide that enrollment is volun

tary.
§ 431.528 Population.

The contract must provide that—
(a) The contractor serves a popula

tion broadly representative of the var
ious age, social, and income groups in 
the area served;

(b) Either less than 50 percent of the 
enrollees are medicare beneficiaries 
and medicaid recipients or the 50-per
cent requirement will be attained by 
October 8, 1979, or 3 years from the 
date that the contract is entered into, 
whichever is later;

(c) If the population does not meet 
the 50-percent requirement when the 
contract is entered into—

(1) The contractor will make con
tinuous effort to progress toward com
pliance with paragraph (b) of this sec
tion; and
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(2) The contractor will submit 
annual plans showing milestones for 
each year until the goal is achieved, in 
order to demonstrate progress to the 
Secretary’s satisfaction.
§ 431.529 Duration of enrollment period.

The contract must specify the dura
tion of the enrollment period.
§ 431.530 Termination of enrollment.

The contract—
(a) Must specify the reasons for 

which a recipient’s enrollment may be 
terminated, which may not include an 
adverse change in a recipient’s health;

(b) Must provide that a recipient 
who is enrolled has the right to termi
nate his enrollment without cause 
within 30 days of his enrollment;

(c) May allow termination by a re
cipient without cause at any time 
during the contract period; and

(d) Must provide that the agency ap
proves each termination by the con
tractor.
§ 431.531 Choice of health < professional.

The contract must allow each en
rolled recipient to choose his health 
professional in the HMO to the extent 
possible and appropriate.
§ 431.532 Emergency medical services.

The contract must—
(a) Provide that all medical services 

that are covered under the contract 
and that are required on an emergen
cy basis are available on a 24-hour 
basis, 7 days a week, either in the con
tractor's own facilities or through ar
rangements, approved by the agency, 
with another provider; and

(b) Provide for prompt payment by 
the contractor, under the upper limits 
prescribed in part 447 of this sub
chapter, for all services that are—

(1) Required by the contract;
(2) Furnished by providers that do 

not have arrangements with the con
tractor to provide the services; and

(3) Medically necessary to avoid en
dangering the recipient's health or 
causing him severe pain and discom
fort that would occur if he had to use 
the contractor’s facilities.
§ 431.533 Grievance procedure.

The contract must provide for an in
ternal grievance procedure that—

(a) Is approved in writing by the 
agency;

(b) Provides for prompt resolution; 
and

(c) Assures'the participation of indi
viduals with authority to require cor
rective action.
§ 431.534 Quality assurance system.

The contract must provide for an in
ternal quality assurance system that;

(a) Is consistent with the utilization 
control requirements of part 456 of 
this subchapter;

(b) Provides for review by appropri
ate health professionals of the process 
followed in providing health services;

(c) Provides for systematic data col
lection of performance and patient re
sults;

(d) Provides for interpretation of 
this data to the practitioners; and

(e) Provides for making needed 
changes.
§ 431.535 Marketing.

The contract must provide that the 
HMO submits marketing plans, proce
dures, and materials to the agency for 
approval before using the plans.
§ 431.536 Health care information.

The contract must provide that the 
HMO advises enrolled recipients about 
the proper use of health care services 
and contributions they can make to 
the maintenance of their own health.
§ 431.537 Medical recordkeeping system.

The contract must provide for devel
opment of a medical recordkeeping 
system that—

(a) Collects all pertinent information 
relating to the medical management of 
each enrolled recipient; and

(b) Makes that information readily 
available to appropriate health profes
sionals.

HMO: S t a t e  A g e n c y  R e q u i r e m e n t s

§ 431.540 Proof of HMO capability.
The agency must obtain from each 

HMO contractor proof of—
(a) Financial responsibility, includ

ing proof of adequate protection 
against insolvency; and

(b) The contractor’s ability to pro
vide the services under the contract ef
ficiently, effectively, and economical
ly.
§ 431.541 Enrollment.

(a) The agency must determine that 
there have been adequate feasibility 
and planning studies made that show 
that enough people will enroll to 
insure the HMO’s economic success.

(b) The agency must determine that 
the duration of the enrollment period 
is a sufficient amount of time to

il)  Insure continuity of care; and
(2) Avoid excessive cost due to rapid 

turnover of enrolled recipients.
§ 431.542 Provision of required services.

The agency must obtain assurances . 
from the HMO that-r-

(a) It provides the health services re
quired by enrolled recipients as 
promptly as is appropriate; and

(b) The services meet the agency’s 
quality standards.

§ 431.543 Periodic medical audits.
(a) The agency must establish a 

system of periodic medical audits to 
insure that the HMO provides quality 
and accessible health care to enrolled 
recipients.

(b) The system of periodic medical 
audits must—

(1) Provide for audits conducted at 
least once a year for each HMO con
tractor;

(2) Identify and collect management 
data for use by medical audit person
nel; and

(3) Provide that the data includes—
(i) Reasons for enrollment and ter

mination; and
(ii) Use of services.

§ 431.544 Approval of marketing plans, 
procedures, and materials for enroll
ment.

(a) The agency must provide for a 
system for approval of the HMO’s 
marketing plans, procedures, and ma
terials submitted under § 43Ì.535.

(b) The requirements for approval 
must be in writing.

(c) The system must provide that 
the HMO contractor not engage in 
marketing practices that mislead, con
fuse, or defraud either recipients or 
the agency.
§ 431.545 Distribution of general informa

tion.
The agency must provide that—
(a) Appropriate health or social ser

vices agencies are used to distribute in
formation regarding—

(1) Coverage;
(2) Location;
(3) Hours of services; and
(4) Enrollment and termination 

practices;
(b) The information is distributed to 

eligible recipients in the area serviced 
by the HMO contractor; and

(c) The information is accurate and 
presented in clear, readable, and con
cise form.
§ 431.546 Payment to contractors.

Nò payment may be made to provid
ers other than the HMO for services 
provided to an enrolled recipient, if 
the services were available under the 
contract.
§ 431.547 Continued service to formerly 

enrolled recipients.
The agency must arrange for medic

aid services without delay for any re
cipient whose enrollment is terminat
ed, unless it is terminated because of 
ineligibility for medicaid.
§ 431.548 Computation of premium rates 

and subscription charges.
The agency must document the basis 

for computing the premium rates or 
subscription charges.
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§ 431.549 Monitoring procedures.
The agency must have procedures 

to—
(a) Monitor enrollment and termina

tion practices; and
(b) Insure proper implementation of 

the contractor’s grievance procedures.
§431.550 Contracts that provide fewer or

more services than are available under
the plan.

(a> If the contract does not cover all 
services available under the plan, the 
agency must arrange for services not 
included to be available and accessible. 
This may be done by having the HMO 
refer enrolled recipients to other pro
viders or by some other means.

(b) The contract may cover services 
in addition to those available under 
the plan. See § 440.250 for exception to 
the requirement for comparability of 
services to all recipients in the State.

P r e p a i d  H e a l t h  P l a n s

§ 431.555 State plan requirements.
If the plan provides for contracts 

with prepaid health plans, the State 
plan must also provide that— ,

(a) Each of those contracts meets 
the requirements of §§ 431.503, 
431.504, and 431.568 through 431.578;

(b) In addition to the requirements 
of paragraph (a)—

(1) Each contract with a prepaid 
health plan that assumes an under
writing risk meets the requirements of 
§§ 431.556 through 431.560; and

(2) Each contract with a prepaid 
health plan that does not assume an 
underwriting risk meets the require
ments of § 431.565; and

(c) The agency meets the require
ments of §§ 431.580 through 431.589.

P r e p a i d  H e a l t h  P l a n s :  C o n t r a c t  

R e q u i r e m e n t s — R i s k  B a s i s

§ 431.556 Risk-basis contracts: General re
quirements.

The contract with a prepaid health 
plan that assumes an underwriting 
risk must meet the requirements of 
§§431.557-431.560.
§ 431.557 Premiums or subscription 

charges.
(a) The contract must specify—
(1) The actuarial basis for computa

tion of the premium or subscription 
charge;

(2) That the premium or subscrip
tion charge must not exceed the limits 
set forth under part 447 of this sub
chapter;

(3) That, except as permitted under 
paragraph (b) of this section, premi
ums, or subscription charges paid on 
behalf of each enrolled recipient may 
not be renegotiated—

<i) During the contract period if the 
contract is for 1 year ©r less; or

RULES AND REGULATIONS

(ii) More often than annually if the 
contract period is for more than 1 
year; and

(4) That the premium or subscrip
tion charge must not include any 
amount for recoupment of any losses 
suffered by the contractor for risks as
sumed under the same contract or a 
prior contract in the agency.

(b) The premium or subscription 
charge may be renegotiated more 
often than annually for eligible recipi
ents who are not enrolled at the time 
of the renegotiation or if the renegoti
ation is required by changes in Federal 
or State law.
§ 431.558 Amount of risk.

The contract must specify—
(a) That, if the contractor assumes 

the full underwriting risk, payment of 
the premium or subscription charge to 
the contractor during the contract 
period constitutes full payment by the 
agency for the cost of the medical ser
vices provided under the contract; and

(b) The apportionment of the under
writing risk if the contractor assumes 
less than the full underwriting risk.
§ 431.559 Savings.

The contract must specify whether 
the contractor returns to the agency 
part of any savings remaining after al
lowable costs are deducted from the 
premium or subscription charge and, if 
savings are returned, the apportion
ment to the agency and the contrac
tor.
§ 431.566 Reinsurance.

The contract must specify—
(a) The extent, if any, to which the 

contractor may obtain reinsurance of 
a portion of the underwriting risk; and

(b) That, if the contractor obtains 
reinsurance, he retains a substantial 
portion of the underwriting risk.

P r e p a i d  H e a l t h  P l a n s :  C o n t r a c t  

R e q u i r e m e n t s — R i s k  B a s i s

§ 431.565 Nonrisk contract: Allowable pay
ment for services.

(a) The contract with a prepaid 
health plan that does not assume any 
underwriting risk must provide that 
payment to the contractor does not 
exceed the amount that could be paid 
under part 447 for those specified pro
vider services actually delivered by the 
contractor to enrolled recipients.

(b) For purposes of this section, 
“payment” includes any necessary ret
roactive adjustments.

P r e p a i d  H e a l t h  P l a n s : C o n t r a c t  

R e q u i r e m e n t s — A l l  C o n t r a c t s

§ 431.568 Coverage and enrollment.
The contract must—
(a) Specify the period during which 

enrollment may be open;

<b) Provide that the contractor ac
cepts individuals who are eligible to be 
covered under the contract—

(1) In the order in which they apply;
(2) Without restrictions unless au

thorized by the Secretary; and
(3) Up to the limits set in the con

tract with the State; and
(c) Provide that enrollment is volun

tary.
§ 431.569 Population.

The contract must provide that—
(a) The contractor serves a popula

tion broadly representative of the var
ious age, social, and income groups in 
the area served;

(b) Either less than 50 percent of the 
enrollees are medicare beneficiaries 
and medicaid recipients or the 50-per
cent requirement will be attained by 
October 8, 1979, or 3 years from the 
date the contract is entered into, 
whichever is later;

(c) The contractor may apply to the 
Secretary for waiver of the require
ments of paragraphs (a) and (b) of this 
section based on good cause.
§ 431.570 Duration of enrollment period.

The contract must specify the dura
tion of the enrollment period.
§ 431.571 Termination of enrollment.

The contract-
fa) Must specify the reasons for 

which a recipient’s enrollment may be 
terminated, which may not include ad
verse change in a recipient’s health;

(b) Must provide that a recipient 
who is enrolled has the right to termi
nate his enrollment without cause 
within 30 days of enrollment;

(c) May allow termination by a re
cipient without cause at any time 
during the contract period; and

(d) Must provide that the agency ap
proves each termination by the con
tractor.
§ 431.572 Choice of health professional.

The contract must allow each en
rolled recipient to choose his health 
professional in the prepaid health 
plan to the extent possible and appro
priate.
§ 431.573 Emergency medical services.

The contract must—
(a) Provide that all medical services 

that are covered under the contract 
and that are required on an emergen
cy basis are available on a 24-hour 
basis, 7 days a week, either in the con
tractor’s own facilities or through ar
rangements, approved by the agency, 
with another provider; and

(b) Provide for prompt payment by 
the contractor, under the limits set 
forth under part 447 of this sub
chapter for all services that are—

(1) Required by the contract;
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(2) Furnished by providers that do 
not have arrangements with the con
tractor to provide the services; and

(3) Medically necessary to avoid en
dangering the recipient’s health or 
causing him severe pain and discom
fort that would occur if he had to use 
the contractor’s facilities.
§ 431.574 Grievance procedure.

The contract must provide for an in
ternal grievance procedure that—

(a) Is approved in writing by the 
agency;

(b) Provides for prompt resolution; 
and

(c) Assures the participation of indi
viduals with authority to require cor
rective action.
§ 431.575 Quality assurance system.

The contract must provide for an in
ternal quality assurance system that—

(a) Is consistent with the utilization 
control requirements of part 456 of 
this subchapter;

(b) Provides for review by appropri
ate health professionals of the process 
followed in providing health service;

(c) Provides for systematic data col
lection of performance and patient re
sults;

(d) Provides for interpretation of 
this data to the practitioners; and

(e) Provides for making needed 
changes.
§ 431.576 Marketing.

The contract must provide that the 
prepaid health plan submits market
ing plans, procedures, and materials to 
the agency for approval before using 
the plans.
§ 431.577 Health care information.

The contract must provide that the 
prepaid health plan advises enrolled 
recipients about the proper use of 
health care services and contributions 
they can make to the maintenance of 
their own health.
§ 431.578 Medical recordkeeping system.

The contract must provide for devel
opment of a medical recordkeeping 
system that—

(a) Collects all pertinent information 
relating to the medical management of 
each enrolled recipient; and

(b) Makes that information readily 
available to appropriate health profes
sionals.

P r e p a i d  H e a l t h  P l a n s : S t a t e  A g e n c y  

R e q u i r e m e n t s

§ 431.580 Proof of prepaid health plan ca
pability.

The agency must obtain from each 
prepaid health plan contractor proof 
of—

(a) Financial responsibility, includ
ing proof of adequate protection 
against insolvency; and

(b) The contractor’s ability to pro
vide the services under the contract ef
ficiently, effectively, and economical
ly.
§ 431.581 Enrollment.

(a) The agency must determine that 
there have been adequate feasibility 
and planning studies made that show 
that enough people will enroll to 
insure the prepaid health plan’s eco
nomic success.

(b) The agency must determine that 
the duration of the enrollment period 
is a sufficient amount of time to

il)  Insure continuity of care; and
(2) Avoid excessive cost due to rapid 

turnover of enrolled recipients.
§ 431.582 Provision of required services.

The agency must obtain assurances 
from the prepaid health plan that—

(a) It provides the health services re
quired by enrolled recipients as 
promptly as is appropriate; and 

<b) The services meet the agency’s 
quality standards.
§ 431.583 Periodic medical audits.

(a) The agency must establish a 
system of periodic medical audits to 
insure that the prepaid health plan 
provides quality and accessible health 
care to enrolled recipients.

(b) The system of periodic medical 
audits must—

(1) Provide for audits conducted at 
least once a year for each contractor;

(2) Identify and collect management 
data for use by medical audit person
nel; and

(3) Provide that the data includes—
(i) Reasons fox enrollment and ter

mination; and
(ii) Use of services.

§ 431.584 Approval of marketing plans, 
procedures and materials for enroll
ment.

(a) The agency must provide for a
system for approval of the prepaid 
health plan’s marketing plans, proce
dures, and materials submitted under 
§431.576. .

(b) The requirements for approval 
must be in writing.

(c) The system must provide that 
the contractor not engage in market
ing practices that mislead, confuse, or 
defraud either recipients or the 
agency.
§ 431.585 Distribution of general informa

tion.
The agency must provide that—
(a) Appropriate health or social ser

vices agencies are used to distribute in
formation regarding—

(1) Coverage;
(2) Location;

(3) Hours of services; and
(4) Enrollment and termination 

practices;
(b) The information is distributed to 

eligible recipients in the area serviced 
by the contractor; and

(c) The information is accurate and 
presented in clear, readable, and con
cise form.
§ 431.586 Payment to contractors.

No payment may be made to provid
ers other than the contractor for ser
vices provided to an enrolled recipient, 
if the services were available under 
the contract.
§ 431.587 Computation of premium rates 

and subscription charges."
The agency must document the basis 

for computing the premium rates or 
subscription charges.
§ 431.588 Monitoring procedures.

The agency must have procedures 
to—

(a) Monitor enrollment and termina
tion practices; and

(b) Insure proper implementation of 
the contractor’s grievance procedures.
§ 431.589 Contracts that provide fewer or 

more services than are available under 
the plan.

(a) If the contract does not cover all 
services available under the plan, the 
agency must arrange for services not 
included to be available and accessible. 
This may be done by having the pre
paid health plan refer recipients to 
other providers or by some other 
means.

(b) The contract may cover services 
in addition to those available under 
the plan. See § 440.250 for exception to 
requirement for comparability of ser
vices to all recipients in the State.

F e d e r a l  F i n a n c i a l  P a r t i c i p a t i o n

§ 431.591 Availability of FFP.
(a) FFP is available in expenditures 

for payments to contractors only for 
the periods that the contract—

(1) Meets the requirements of this 
subpart;

(2) Meets the appropriate require
ments of 45 CFR Part 74; and

(3) Is in effect.
(b) The Administrator may deter

mine that a contract is not in effect 
for any period if the State fails to 
carry out the plan requirements of 
this subpart or if he determines that 
there was a substantial failure of 
either party to carry out the terms of 
the contract required by this subpart.

(c) A State is entitled upon request 
to receive a reconsideration, in accord
ance with section 1116(d) of the Act 
and 45 CFR Part 16, of a disallowance 
of FFP under this section.
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§ 431.592 Availability of FFP for HMOs 
with provisional status.

(a) FFP is available in expenditures 
for payments to HMOs with provision
al status regardless of the final deter
mination on its qualifications to be an 
HMO.

(b) The Assistant Secretary’s deter
mination that the entity with provi
sional status is not an HMO is not con
sidered final until—

(1) All administrative, but not judi
cial, appeal procedures are exhausted; 
or

(2) The time for requesting adminis
trative review has lapsed without a re
quest for review.
§431.593 Prior approval of contracts, over

$100,000.
FFP is not available in expenditures 

made under any contract exceeding 
$100,000 unless prior to the execution 
of the contract the regional medicaid 
director has approved in writing the 
expenditures that can reasonably be 
expected to be made during the con
tract period.
§ 431.594 Costs under risk contracts.

Under each contract in which an un
derwriting risk is assumed by the con
tractor, the total amount paid by the 
agency for carrying out the provisions 
of the contract is a medical assistance 
cost.
§ 431.595 Costs under no-risk contracts.

Under each contract in which no un
derwriting risk is assumed by the con
tractor—

(a) The amount paid by the agency 
for furnishing medical services to eligi
ble recipients is a medical assistance 
cost; and

(b) The amount paid by the agency 
for performing other functions is an 
administrative cost.
§ 431.596 Costs under fiscal agent con

tracts.
Under each contract with a fiscal 

agent
ial The amount paid to the provider 

of medical services is a medical assist
ance cost; and

(b) The amount paid to the contrac
tor for performing the agreed-upon 
functions is an administrative cost.
§ 431.597 Nonavailability of FFP.

(a) Except as in paragraph (b), FFP 
is not available in expenditures for 
payments to an entity if—

(1) The entity operates on a risk 
basis; and

(2) The entity provides for—
(i) Inpatient hospital service and any 

other required Medicaid service; or
(ii) Any three or more of the re

quired Medicaid services.

RULES A N D  REGULATIONS

(b) The limitation under paragraph
(a) of this section does not apply to 
HMOs or health insuring organiza
tions, or to payments made to organi
zations meeting the criteria of sec. 
1903(mX2XB) (i), (ii), or (hi) of the 
Act. These organizations generally in
clude those that received grants under 
the Public Health Service Act in the 
fiscal year ending June 30, 1976, cer
tain rural primary health care entities, 
and certain entities that operated on a 
prepaid risk basis before 1970.

Subpart M — Relations with Other 
Agencies

§431.610 Relations with standard-setting 
and survey agencies.

(a) Basis and purpose. This section 
implements—

(1) Sec. 1902(a)(9) of the Act, con
cerning the designation of State au
thorities to be responsible for estab
lishing and maintaining health and 
other standards for institutions par
ticipating in medicaid; and

(2) Sec. 1902(aX33)*of the Act, con
cerning the designation of the State li
censing agency to be responsible for 
determining whether institutions and 
agencies meet requirements for par
ticipation in the State’s medicaid pro
gram.

(b) Designated agency responsible 
for health standards. A State plan 
must designate, as the State authority 
responsible for establishing and main
taining health standards for private or 
public institutions that provide ser
vices to medicaid recipients, the same 
State agency that is used by the Secre
tary to determine qualifications of in
stitutions and suppliers of services to 
participate in medicare (see 42 CFR 
405.1902). The requirement for estab
lishing and maintaining standards 
does not apply with respect to Chris
tian Science sanitoria operated, or 
listed and certified, by the First 
Church of Christ Scientist, Boston, 
Mass.

(c) Designated agency responsible for 
standards other than health standards. 
The plan must designate the medicaid 
agency or other appropriate State au
thority or authorities to be responsible 
for establishing and maintaining 
standards, other than those relating to 
health, for private or public institu
tions that provide services to medicaid 
recipients.

(d) Description and retention of 
standards. (1) The plan must describe 
the standards established under para
graphs (b) and (c) of this section.

(2) The plan must provide that the 
medicaid agency keeps these standards 
on file and makes them available to 
the Administrator upon request.

(e) Designation of survey agency. 
The plan must provide that—

(1) The agency designated in para
graph (b) of this section, or another 
State agency responsible for licensing 
health institutions in the State, deter
mines for the medicaid agency if insti
tutions and agencies meet the require
ments for participation in the medic
aid program; and

(2) The agency staff making the de
termination under paragraph (eXl) of 
this section is the same staff responsi
ble for making similar determinations 
for institutions or agencies participat
ing under medicare.

(f) Written agreement required. The 
plan must provide for a written agree
ment (or formal written intra-agency 
arrangement) between the medicaid 
agency and the survey agency desig
nated under paragraph (e) of this sec
tion, covering the activities of the 
survey agency in carrying out its re
sponsibilities. The agreement must 
specify that—

(1) Federal standards and the forms, 
methods and procedures that the Ad
ministrator designates will be used to 
determine provider eligibility and cer
tification under medicaid;

(2) Inspectors surveying the prem
ises of a provider will—

(i) Complete inspection reports;
(ii) Note on completed reports 

whether or not each requirement for 
which an inspection is made is satis
fied; and

(iii) Document deficiencies in re
ports;

(3) The survey agency will keep on 
file all information and reports used in 
determining whether participating fa
cilities meet Federal requirements; 
and

(4) The survey agency will make the 
information and reports required 
under paragraph (f)(3) of this section 
readily accessible to HEW and the 
medicaid agency as necessary—

(i) For meeting other requirements 
under the plan; and

(ii) For purposes consistent with the 
medicaid agency’s effective adminis
tration of the program.

(g) Responsibilities of survey agency. 
The plan must provide that, in certify
ing skilled nursing and intermediate 

•care facilities, the survey agency desig
nated under paragraph (e) of this sec
tion will—

(1) Review and evaluate the follow
ing information as it relates to health 
and safety requirements:

(i) Medical and independent profes
sional review team reports obtained 
under Part 456 of this subchapter.

(ii) Statements from facility payroll 
records that show the average number 
and types of personnel, in full-time 
equivalents, on each shift during at 
least one week, sélected by the team to 
occur irregularly, in each quarter;
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(2) Take necessary action to achieve 
compliance or to withdraw certifica
tion; and

(3) Have qualified personnel perform 
on-site inspections—

(1) At least once during each certifi
cation period or more frequently if 
there is a compliance question; and

(ii) For institutions with deficiencies, 
within 6 months after initial correc
tion plan approval and every 6 months 
thereafter as required under 
§§ 442.112(e) and 442.113(d) of this 
subchapter.

(h) FFP for survey responsibilities. 
(1) FFP is available in expenditures 
that the survey agency makes to carry 
out its survey and certification respon
sibilities under the agreement speci
fied in paragraph (f) of this section.

C2.) FFP is not available in any ex
penditures that the survey agency 
makes that are attributable to the 
State’s overall responsibilities under 
State law and regulations for estab
lishing ançl maintaining standards.
§ 431.615 Relations with State health and 

vocational rehabilitation agencies and 
title V grantees.

(a) Basis and purpose. This section 
implements sec. 1902(aXll) and 
(22XC) of the Act, by setting forth 
State plan requirements for arrange
ments and agreements between the 
medicaid agency and—

( 1 > State health agencies;
(2) State vocational rehabilitation 

agencies; and
(3) Grantees under title V of the 

Act, Maternal and Child Health and 
Crippled Children’s Services.

(b) Definitions. For purposes of this 
section—

“Title V grantee” means the agency, 
institution, or organization receiving 
Federal payments for part or all of the 
cost of any service program or project 
authorized by title V of the Act, in
cluding—

(1) Maternal and child health ser
vices;

(2) Crippled children’s services;
(3) Maternal and infant care pro

jects;
(4) Children and youth projects; and
(5) Projects for the dental health of 

children.
(c) State plan requirements. A state 

plan must—
(1) Describe cooperative arrange

ments with tiie State agencies that ad
minister, or supervise the administra
tion of, health services and vocational 
rehabilitation services designed to 
make maximum use of these services;

(2) Provide for arrangements with 
title V grantees, under which the med
icaid agency will utilize the grantee to 
furnish services that are included in 
the State plan;

(3) Provide that all arrangements 
under this section meet the require
ments of paragraph (d>; and

(4) Provide, if requested-by the title 
V grantee in accordance with the ar
rangements made under this section, 
that the medicaid agency reimburse 
the grantee or the provider for the 
cost of services furnished recipients by 
or through the grantee.

Cd> Content of arrangements. The ar
rangements referred to in paragraph
(c) must specify, as appropriate—

(1) The mutual objectives and re
sponsibilities or each party to the ar
rangement;

(2) The services each party offers 
and in what circumstances;

(3) The cooperative and collabora
tive relationships at the State level;

(4) The kinds of services to be pro
vided by local agencies; and

(5) Methods for—
(1) Early identification of individuals 

under 21 in need of medical or remedi
al services;

(ii> Reciprocal referrals;
. (iii) Coordinating plans for health 

services provided or arranged for re
cipients;

(iv) Payment or reimbursement;
(v) Exchange of reports of services 

furnished to recipients;
(vi> Periodic review Mid joint plan

ning for changes in the agreements;
(vii) Continuous liaison between tjae 

parties, including designation of State 
and local liaison staff; and

Cviii) Joint evaluation of policies 
that affect the cooperative work of 
the parties.

(e) Federal financial participation. 
FFP is available in expenditures for 
medicaid services provided to recipi
ents through an arrangement under 
this section.
§ 431.625 Coordination of medicaid with 

medicare part B.
(a) Basis and purpose. (1) Section 

1843(a) of the Act required the Secre
tary to enter into an agreement with 
any State that requested that agree
ment before January 1, 1970, under 
which the State could enroll certain 
medicare-eligible recipients under 
medicare part B by paying their pre
miums.

(2) Section 1902(a)(10)(C)(ii)(II> of 
the Act allows the State to meet de
ductibles, cost sharing, and other 
charges for recipients enrolled under 
medicare part B without obligating 
itself to provide the range of part B 
benefits to other recipients; and

(3) Section 1903(aXl> and section 
1903(b) of the Act authorize FFP for 
State payment of medicare part B pre
miums for certain recipients.

(4) .This section—
(i) Specifies the exception, relating 

to part B coverage, from the require
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ment to provide comparable services to 
all recipients; and

(ii) Prescribes FFP rules concerning 
State payment for medicare premiums 
and for services that could have been 
covered under medicare.

(b) Exception from obligation to pro
vide comparable services; State plan 
requirement (1) The State’s payment 
of premiums, deductibles, cost sharing, 
or similar charges under part B does 
not obligate it to provide the full 
range of part B services to recipients 
not covered by medicare.

(2) The State plan must specify this 
exception if it applies.

Cc) Federal financial participation. 
(1) No FFP is available in State ex
penditures for medicare part B premi
ums for medicaid recipients who re
ceive no money payments under title I, 
IV-A„ X, XIV, XVI (AABD), or XVI 
(SSI) of the Act. However, FFP is 
available in these expenditures for—

(1) AFDC families required to be cov
ered under §§435.112 and 436.116 of 
this subchapter, those eligible for con
tinued medicaid coverage despite in
creased income from employment;

(ii) Recipients required to be covered 
under §§435.114, 435.134, and 436.112 
of this subchapter, those eligible for 
continued medicaid coverage despite 
increased income from monthly insur
ance benefits under title II of the Act; 
and

(iii) Recipients required to be cov
ered under §§435.133 of this sub
chapter, those eligible for continued 
medicaid coverage despite increased 
income from cost-of-living increases 
underJtitle II of the Act.

(2) No FFP is available in State med
icaid expenditures that could have 
been paid for under medicare part B 
but were not because the person was 
not enrolled in part B. This limit ap
plies to all recipients eligible for en
rollment under part B, whether indi
vidually or through an agreement 
under sec. 1843(a) of the Act. Howev
er, FFP is available in expenditures re
quired by 45 CFR 206.10(a)(6)(ii) for 
retroactive coverage of recipients.

Subpart N— State Programs for Li
censing Nursing Home Administra
tors

§431.706 Basis and purpose.
This subpart implements sections 

1903(a)(29) and 1908 of the Act which 
require that the State plan include a 
State program for licensing nursing 
home administrators.
§431.701 Definitions.

Unless otherwise indicated, the fol
lowing definitions apply for purposes 
of this subpart;

“Agency” means the State agency 
responsible for licensing individual

29, 197«



45198 RULES AND REGULATIONS

practitioners under the State’s healing 
arts licensing act.

“Board” means an appointed State 
board established to carry out a State 
program for licensing administrators 
of nursing homes, in a State that does 
not have a healing arts licensing act or 
an agency as defined in this section.

"Licensed” means certified by a 
State agency or board as meeting all 
of the requirements for a licensed 
nursing home administrator specified 
in this subpart.

“Nursing home” means any institu
tion, facility, or distinct part of a hos
pital that is licensed or formally recog
nized as meeting nursing home stand
ards established under State law, or 
that is determined under § 431.704 to 
be included under the requirements of 
this subpart. The term does not in
clude—

(a) A Christian Science sanatorium 
operated, or listed and certified, by 
the First Church of Christ, Scientist, 
Boston, Mass.; or

(b) A distinct part of a hospital, if 
the hospital meets - the definition in 
§§ 440.10 or 440.140 of this subchapter, 
and the distinct part is not licensed 
separately or formally approved as a 
nursing home by the State even 
though it is designated or certified as 
a skilled nursing facility.

"Nursing home administrator” 
means any person who is in charge of 
the general administration of a nurs
ing home whether or not the person—

(a) Has an ownership interest in the 
home; or

(b) Shares his functions and duties 
with one or more other persons.
§ 431.702 State plan requirement 

A State plan must provide that the 
State has a program for licensing ad
ministrators of nursing homes that 
meets the requirements of §§431.703 
through 431.713 of this subpart.
§ 431.703 Licensing requirement 

The State licensing program must 
provide that only nursing homes su
pervised by an administrator licensed 
in accordance with the requirements 
of this subpart may operate in the 
State.
§ 431.704 Nursing homes designated by 

other terms.
If a State licensing law does not use 

the term “nursing home,” the HCFA 
Administrator will determine the term 
or terms equivalent to “nursing home” 
for purposes of applying the require
ments of this subpart. To obtain this 
determination, the medicaid agency 
must submit to the Regional Medicaid 
Director copies of current State laws 
that define institutional health care 
facilities for licensing purposes.

§ 431.705 Licensing authority.
(a) The State licensing program 

must provide for licensing of nursing 
home administrators by—

(1) The agency designated under the 
hèaling arts act of the State; or

(2) A State licensing board.
(b) The State agency or board must 

perform the functions and duties spec
ified in §§ 431.707 through 431.713 and 
the board must meet the membership 
requirements specified in §431.706 of 
this subpart.
§ 431.706 Composition of licensing board.

(a) The board must be composed of 
persons representing professions and 
institutions concerned with the care 
and treatment of chronically ill or 
infirm elderly patients. However—

(1 ) A majority of the board members 
may not be representative of a single 
profession or category of institution; 
and

(2) Members not representative of 
institutions may not have a direct fi
nancial interest in any nursing home.

(b) For purposes of this section, 
nursing home administrators are con
sidered representatives of institutions.
§ 431.707 Standards.

(a) The agency or board must devel
op, impose, and enforce standards that 
must be met by individuals in order to 
be licensed as a nursing home adminis
trator.

(b) The standards must be designed 
to insure that nursing home adminis
trators are—

(1) Of good character;
(2) Otherwise suitable; and
(3) Qualified to serve because of 

training or experience in instutitional 
administration.
§431.708 Procedures for applying stand

ards.
The agency or board must develop 

and apply appropriate procedures and 
techniques, including examinations 
and investigations, for determining if a 
person meets the licensing standards.
§ 431.709 Issuance and revocation of li

cense.
Except as provided in §431.714 of 

this subpart, the agency or board 
must—

(a) Issue licenses to persons who 
meet the agency’s or board’s stand
ards; and

(b) Revoke or suspend a license if 
the agency or board determines that 
the person holding the license sub
stantially fails to meet the standards.
§ 431.710 Provisional licenses.

To fill a position of nursing home 
administrator that unexpectedly be
comes vacant, the agency or board 
may issue one provisional license, for a

single period not to exceed 6 months. 
The license may be issued to a person 
who does not meet all of the licensing 
requirements established under 
§ 431.707 but who—

(a) Is of good character and other
wise suitable; and

(b) Meets any other standards estab
lished for provisional licensure by the 
agency or board.
§ 431.711 Compliance with standards.

The agency or board must establish 
and' carry out procedures to insure 
that licensed administrators comply 
with the standards in this subpart 
when they serve as hursing home ad
ministrators.
§ 431.712 Failure to comply with stand

ards.
The agency or board must investi

gate and act on all complaints it re
ceives of violations of standards.
§ 431.713 Continuing study and investiga

tion.
The agency or board must conduct a 

continuing study of nursing homes 
and administrators within the State to 
improve—

(a) Licensing standards; and
(b) The procedures and methods for 

enforcing the standards.
§ 431.714 Waivers.

The agency or board may waive any 
standards developed under § 431.707 of 
this subpart for any person who has 
served in the capacity of a nursing 
home administrator during all of the 3 
calendar years immediately preceding 
the calendar year in which the State 
first meets the requirements in this 
subpart.
§ 431.715 Federal financial participation.

No FFP is available in expenditures 
by the licensing board for establishing 
and maintaining standards for the li
censing of nursing home administra
tors.

Subpart O [Reserved]

Subpart P— Quality Control

§ 431.800 Medicaid quality control (MQC) 
system.

(a) Basis and purpose. This section 
establishes State plan requirements 
for a medicaid quality control system 
designed to rdHuce erroneous expendi
tures by monitoring eligibility deter
minations, third-party liability activi
ties, and claims processing.
(Sec. 1902(a)(4) of the Act.)

(b) Definitions. For purposes of this 
section—

“Active case” means an individual or 
family determined to be currently eli
gible for medicaid.
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“Claims processing error” means 
FFP has been claimed for a medicaid 
payment that was made—

Cl) For a service not authorized 
under the State plan;

(2) To a provider not certified for 
participation in the medicaid program;

(3) For a service already paid for by 
medicaid; or

(4) In an amount above the allowa
ble reimbursement level for that serv
ice.

"Eligibility error” means that medic
aid coverage has been certified or pay
ment has been made for a recipient 
under review who—

(1) Was ineligible when certified or 
when he received services under the 
State’s plan; or

(2) Had not met recipient liability re
quirements when certified eligible for 
medicaid; that is, he had not incurred 
medical expenses equal to the am ou n t, 
of this excess income over the State’s 
financial eligibility level.

“Negative case action” means a med
icaid application that was denied or 
otherwise disposed of without a deter
mination of eligibility (for instance, 
because the application was with
drawn or abandoned) or an individual 
or family for whom’medicaid eligibil
ity was terminated.

“State agency” means either the 
State medicaid agency, or a State 
agency that is responsible for deter
mining eligibility for medicaid.

“Third-party liability error” means 
FFP has been claimed for a medicaid 
payment when—

(1) All or part of the medical services 
should have been paid for by a third 
party; and

(2) The State failed to meet the re
quirements of §433.135 of this sub
chapter for considering third party lia
bility.

(c) State plan, requirements. A State 
plan must provide for operating a 
medicaid quality control (MQC) 
system that meets the requirements of 
paragraphs (d) through (h) of this sec
tion.

(d) Basic elements of MQC system. 
The agency—

(1) Must operate the MQC system in 
accordance with the policies, sampling 
methodology, review procedures, and 
reporting forms and requirements 
specified in medicaid quality control 
manuals issued by HCFA;

(2) Must select statistical samples of 
both active and negative case actions;

(3) Must review each case in the 
sample to identify eligibility errors; 
and

(4) Must review any claims pertain
ing to each active case to identify erro
neous payments resulting from—

(i> Ineligibility;
(ii) Recipient understated or over

stated liability;
(iii) Third-party liability; and
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(iv) Claims processing errors;
(5) In order to verify eligibility infor

mation, must conduct field investiga
tions, including—

(i> Personal interviews for each case 
in the active case sample; and 

(ii) Personal interviews for cases in 
thè negative case action sample, to the 
extent necessary to verify erroneous 
eligibility determinations; and

(6) Must use 6-month sampling peri
ods, from April through September 
and from October through March.

(e) Reporting requirements. The 
agency must submit reports to the Ad
ministrator, in the form and at the 
time specified by him, including—

(1> A description of the State’s sam
pling plan for active cases and nega
tive cases;

(2) A monthly report on eligibility 
case reviews completed during the 
month for all cases in the active case 
sample for that month and selected 
cases from the negative case sample 
for that month;

(3) A monthly report on payment re
views completed during the month for 
cases in the active case sample. (States 
must wait 5 months after each sample 
month before accumulating claims 
paid for each case—through the 
fourth month following the sample 
month);

(4) A summary report on eligibility 
findings and. payment error findings 
for all cases in the 6-month sample, to 
be submitted by May 31 of each year 
for the previous April-September sam
pling period, and by November 30 for 
the October-March sampling period; 
and

(5) Other data and reports that the 
Administrator requests.

(f) Access to records. The agency, 
upon request, must provide HEW staff 
with access to all records pertaining to 
its MQC reviews to which the State 
has access.

(g) Corrective action. The agency 
must—

(1) Take action to correct any eligi
bility, third-party liability, claims pro
cessing or negative case action errors 
found in the sample cases;

(2) Take administrative action to 
prevent or reduce the incidence of 
those errors; and

(3) By July 31 each year, submit to 
the Administrator a report on its error 
analysis and a corrective action plan,

(h) Protection of recipient rights. 
Any individual performing activities 
under the medicaid quality control 
program must do so in a manner con
sistent with 45 CFR 206.10(a)( 10) con
cerning the rights of the recipient.
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PART— 432 STATE PERSONNEL 
ADMINISTRATION

Subparf A— G eneral Provisions

Sec. *
432.1 Basis and purpose.
432.2 Definitions.
432.10 Standards of personnel administra

tion.

Subport B— Training Program s; Subprofessional 
and  V olunteer Program s

432.30 Training programs: General require
ments.

432.31 Training and use of subprofessional 
staff.

432.32 Training and use of volunteers.

Subpart C— Staffing and  Training Expenditures

432.50 FFP: Staffing and training costs. 
432.55 Reporting training and u h n in ig t.ni. 

tive costs.
432.60 Sources of State share of training 

expenditures and cost allocation.
A uthority: Sec. 1102 of the Social Securi

ty Act, 49 Stat. 647 (42 Ü.S.C. 1302).
Subparf A — General Provisions

§ 432.1 Basis and purpose.
This part prescribes regulations to 

implement sec. 1902(a)(4) of the Act, 
which relates to a merit system of 
State personnel administration and 
training and use of subprofessional 
staff and volunteers in State medicaid 
programs, and sec. 1903(a), rates of 
FFP for medicaid staffing and training 
costs. It also prescribes regulations, 
based q̂n the general administrative 
authority in sec. 1902(a)(4), for State 
training programs for all staff.
§ 432.2 Definitions.

“Community service aides” means 
subprofessional staff, employed in a 
variety of positions, whose duties are 
an integral part of the agency’s re
sponsibility for planning, administra
tion, and for delivery of health ser
vices.

“Fringe benefits ” means the employ
er's share of premiums for workmen’s 
compensation, employees’ retirement, 
unemployment compensation, health 
insurance, and similar expenses.

“Full-time training” means training 
that requires employees to be relieved 
of all responsibility for performance of 
current agency work to participate in 
a training program.

“Part-time training” means training 
that allows employees to continue full
time in their agency jobs or requires 
only partial reduction of work activi
ties to participate in the training activ
ity.

“Skilled professional medical person
nel” means physicians, dentists, and 
other health practitioners; nurses; 
medical and psychiatric social workers; 
medical, hospital, and public health 
administrators, and licensed nursing
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home administrators; and other spe
cialized personnel in the field of medi
cal care.

“Staff of other public agencies” 
means s ille d  professional medical 
personnel and supporting staff (as de
fined in this section), who are em
ployed in State or local agencies other 
than the medicaid agency, whose 
duties are directly related to the ad
ministration of the medicaid program 
and are specified in an written agree
ment with the medicaid agency.

“Subprofessional s ta ff’ means per
sons performing tasks that demand 
little or no formal education; a high 
school diploma; or less than 4 years of 
college.

“Supporting s ta ff’ means secretari
al, stenographic, clerical, and other 
subprofessional staff whose activities 
are directly necessary to the carrying 
out of the functions which are the re
sponsibility of skilled professional 
medical personnel, as defined in this 
section.

“Training program” means a pro
gram of educational activities based on 
the agency’s training needs and aimed 
at insuring that agency staff acquire 
the knowledge and skills necessary to 
perform their jobs.

“Volunteer” means a person who 
contributes personal service to the 
community through the agency’s pro
gram but is not a replacement or sub
stitute for paid staff.
§ 432.10 Standards of personnel adminis

tration.
(a) State plan requirement A State 

plan miist provide that the require
ments of paragraphs (c) through (h) 
of this section are met.

(b) Terms. In this section, “stand
ards” refer to those specified in para
graph (c).

(c) Methods of personnel administra
tion. Methods of personnel adminis
tration must be established and main
tained, in the medicaid agency and in 
local agencies administering the pro
gram, in conformity with:

(1) The standards for a Merit 
System of Personnel Administration, 
45 CFR part 70, and any standards 
prescribed by the U.S. Civil Service 
Commission under section -208 of the 
Intergovernmental Personnel Act of 
1970 modifying or superseding these 
standards; and

(2) 5 CFR part 900, subpart F, Ad
ministration of the Standards for 
Merit System of Personnel Adminis
tration.

(d) Compliance of local jurisdic
tions. The medicaid agency must have 
in effect methods to assure compliance 
with the standards by local jurisdic
tions included in the plan.

(e) Review and adequacy of State 
laws, regulations, and policies. The 
agency must—
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(1) Assure that the U.S. Civil Service 
Commission has determined the ade
quacy of current State laws, regula
tions, and policy statements that 
effect methods of personnel adminis
tration in conformity with the stand
ards and (2) submit any changes in 
them to the Commission for review.

(f ) Statements of acceptance by local 
agencies. If the medicaid agency 
changes from a State-administered to 
a State-supervised, locally adminis
tered program, it must obtain state
ments of acceptance of the standards 
from the local agencies.

(g) Affirmative action plan. The 
medicaid agency must have in effect 
an affirmative action plan for equal 
employment opportunity, that in
cludes specific action steps and timeta
bles to assure that opportunity, and 
meets all other requirements of 45 
CFR 70.4.

(h) Submittal of requested materials. 
The medicaid agency must submit to 
HEW, upon request, copies of the af
firmative action plan and of the State 
and local materials that assure compli
ance with the standards.

Subpart B— Training Programs; Sub-
professional and Volunteer Pro
grams

§ 432.30 Training programs: General re
quirements.

(a) A State plan must provide for a 
program of training for medicaid 
agency personnel. (See also §§ 432.31 
and 432.32 for training programs for 
subprofessional staff and for volun
teers.)

(b) The program must—
(1) Include initial inservice training 

for newly appointed staff, and con
tinuing training opportunities to im
prove the operation of the program;

(2) Be related to job duties per
formed or to be performed by the per
sons trained; and

(3) Be consistent with the program 
objectives of the agency.
§ 432.31 Training and use of subprofes

sional staff.
(a) State plan requirement. A State 

plan must provide for the training and 
effective use of subprofessional staff 
as community service aides, in accord
ance with the requirements of this sec
tion.

(b) Recruitment and selection. The 
medicaid agency must have methods 
of recruitment and selection that 
afford opportunity for full-time or 
part-time employment of persons of 
low income, including:

(1) Young, middle-aged, and older 
persons;

(2) Physically and mentally disabled; 
and

(3) Recipients.

(c) Merit system. Subprofessional po
sitions must be subject to merit system 
requirements except where special ex
emption is approved on the basis of a 
State alternative plan for employment 
of disadvantaged persons.

(d) Staffing plan. The agency staff
ing plan must include the kinds of jobs 
that subprofessional staff can per
form.

(e) Career service. The agency must 
have a career service program that 
allows persons:

(1) To enter employment at the sub
professional level; and

(2) To progress to positions of in
creasing responsibility and reward:

(i) In accordance with their abilities; 
and

(ii) Through work experience and 
pre-service and in-service training.

(f) Training, supervision and sup
portive services. The agency must 
have ah organized training program, 
supervision, and supportive services 
for subprofessional staff.

(g) Progressive expansion. The 
agency must provide for annual in
crease in the number of subprofes
sional staff until:

(1) An appropriate ratio of sub
professional and professional staff has 
been achieved; and

(2) There is maximum use of sub
professional staff as community aides 
in the operation of the program.
§ 432.32 Training and use of volunteers.

(a) State plan requirement A State 
plan must provide for the training and 
use of non-paid or partially paid vol
unteers in accordance with the re
quirements of this section.

(b) Functions of volunteers. The 
medicaid agency must make use of vol
unteers in:

(1) Providing services to applicants 
and recipients; and

(2) Assisting any advisory commit
tees established by the agency.
As used in this paragraph, “partially 
paid volunteers” means volunteers 
who are reimbursed only for actual ex
penses incurred in giving service, with
out regard to the value of the service 
or the time required to provide it.

(c) Staffing. The agency must desig
nate a position whose incumbent is re
sponsible for:

(1) The development, organization, 
and administration of the volunteer 
program; and

(2) Coordination of the program 
with related functions.

(d) Recruitment selection, training, 
and supervision. The agency must 
have:

(1) Methods of recruitment and se
lection that assure participation of 
volunteers of all income levels, in plan
ning capacities and service provision; 
and
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(2) A program of organized training 
and supervision of volunteers.

(e) Reimbursement of expenses. The 
agency must—

(1) Reimburse volunteers for actual 
expenses incurred in providing ser
vices; and

(2) Assure that no voljunteer is de
prived of the opportunity to serve be
cause of the expenses involved.

(f> Progressive expansion. The 
agency must provide for annual in
crease in the number of volunteers 
used until the volunteer program is 
adequate for the achievement of the 
agency's service goals.

Subpart C— Staffing and Training 
Expenditures

§ 432.50 FFP: Staffing and training costs.
(a) Availability of FFP. FFP is avail

able in expenditures for salary or 
other compensation, fringe benefits, 
travel, per diem, and training, at rates 
determined on the basis of the individ
ual’s position, as specified in para
graph (b) of this section.

(b) Rates of FFP. (1) For skilled pro
fessional medical personnel and sup
porting, staff of the medicaid agency 
or of other public agencies (as defined 
in § 432.2), the rate is 75 percent.

(2) For personnel engaged directly in 
the operation of mechanized claims 
processing and information retrieval 
systems, the rate is 75 percent.

(3) For personnel engaged in the 
design, development, dr installation of 
mechanized claims processing and in
formation retrieval systems, the rate is 
50 percent for training and 90 percent 
for all other costs specified in para
graph (a) of this section.

(4) For personnel of the State licens
ing agency who are responsible for in
spections of skilled nursing or interme
diate care facilities, the rate is 100 per
cent through September 30, 1980:

(i) If a wor^ plan and budget plan 
relative to this personnel have been 
approved by the HCFA regional office, 
and

(ii) Only for those expenditures that 
are not attributable to the overall cost 
of meeting the State licensing agency’s 
responsibilities under State law and 
regulations, but are necessary and 
proper for carrying out the required 
inspections.

(5) For personnel administering 
family planning services and supplies, 
the rate is 90 percent. -

(6) For all other staff of the medic
aid agency or other public agencies 
providing services to the medicaid 
agency, and for training and other ex
penses of volunteers, the rate is 50 
percent.

(c) Specific limitations. (1) Rates of 
FFP in excess of 50 percent are appli
cable only to those portions of the in
dividual’s working time that are devot-

ed to the kinds of positions or duties 
that qualify for those rates.

(2) The special matching rates for 
persons working on mechanized claims 
processing and information retrieval 
systems (paragraph Cb) (2) and (3) of 
this section) are applicable only if the 
design, development and installation, 
or the operation, have been approved 
bŷ  the Administrator in accordance 
with part 433, subpart C, of this sub
chapter.
432.55 Reporting training and administra

tive costs.
(a) Scope. This section identifies ac

tivities and costs to be reported as 
training or administrative costs on 
quarterly estimate and expenditure re
ports to HCFA.

(b) Activities and costs to be report
ed on training expenditures. (1) For 
fulltime training (with no assigned 
agency duties): Salaries, fringe bene
fits, dependency allowances, travel, tu
ition, books, and educational supplies.

(2) For part-time training: Travel, 
per diem, tuition, books and educa
tional supplies.

(3) For State and local medicaid 
agency staff development personnel 
(including supporting staff) assigned 
fulltime training functions: Salaries, 
fringe benefits, travel, and per diem. 
Costs for staff spending less than full 
time on training for the medicaid pro
gram must be allocated between train
ing and administration in accordance 
with 45 CFR 205.150.

(4) For experts engaged to develop 
or conduct special programs: Salary, 
fringe benefits, travel, and per diem.

(5) For agency training activities di
rectly related to the program: Use of 
space, postage, teaching supplies, and 
purchase or development of teaching 
materials and equipment, for example, 
books and audiovisual aids.

(6) For field instruction in medicaid: 
Instructors’ salaries and fringe bene
fits, rental of space, travel, clerical as
sistance, teaching materials and equip
ment such as books and audiovisual 
aids.

(c) Activities and costs not to be re
ported as training expenditures. The 
following activities are to be reported 
as administrative costs:

(1) Salaries of supervisors (day-to- 
day supervision of staff is not a train
ing activity); and

(2) Cost of employing students on a 
temporary basis, for instance, during 
summer vacation.
§ 432.60 Sources of State share of training 

expenditures and cost allocation.
(a) Public funds as the State’s share. 

(1) Public funds may be considered as 
the State’s share in claiming FFP if 
they meet the conditions specified in 
paragraph (a) (2) and (3) of this sec
tion.
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(2) The public funds are appropri
ated directly to the State or local med
icaid agency, or transferred from 
other public agencies (including 
Indian tribes) to the State .or local 
agency and under its administrative 
control, or certified by the contribut
ing public agency as representing ex
penditures eligible for FFP under this 
section.

(3) The public funds are not Federal 
funds, or are Federal funds authorized 
by Federal law to be used to match 
other Federal funds.

(b) Private donated funds as the 
State’s share. (1) Funds donated from 
private sources may be considered as 
the State’s share in claiming FFP only 
if they meet the conditions specified 
in paragraph (b) (2  ̂ through (4) of 
this section.

(2) The private funds are transferred 
to the State or local medicaid agency 
and are under its administrative con
trol.

(3) The private funds are donated 
without any restriction which would 
require their use for the training of 
particular individuals or at particular 
facilities or institutions.

(4) The private funds do hot revert 
to the donor’s facility or use unless 
the donor, is a non-profit organization, 
and the medicaid agency, of its own 
volition, decides to use the donor’s fa
cility.

(c) Cost allocation. Costs of training 
are chargeable to medicaid only to the 
extent that the training benefits that 
program. If the training benefits both 
federally funded programs and other 
programs financed solely with State or 
local funds, the training costs must be 
allocated among programs as specified 
in 45 CFR part 74, appendix C and 45 
CFR § 205.150.

PART 433— STATE FISCAL 
ADMINISTRATION

Sec.
433.1 Purpose.

Subpart A— Federal Matching Provisions

433.10 Rates of FFP for program services. 
433.15 Rates of FFP for administration.

Subpart B— G eneral A dm inistrative 
Requirem ents

433.36 Liens and recoveries.
433.37 Reporting provider payments to In

ternal Revenue Service.

Subpart C— M echanized Claims Processing and  
Inform ation Retrieval System s

433.110 Basis and purpose.
433.111 Definitions.
433.112 FFP for design, development, in

stallation, or improvement of mecha
nized claims processing and information 
retrieval systems.
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433.113 FFP for operation of mechanized 

claims processing and information re
trieval systems.

433.114 Termination of FFP for failure to 
provide access to claims processing and 
information retrieval systems.

Subpart D— Third Party Liability

433.135 Third party liability: Determina
tion of liability and collection proce
dures.

A u t h o r it y : Sec. 1102 of the Social Securi
ty Act, 49 Stat. 647 (42 U.S.C. 1302).

§ 433.1 Purpose.
This part specifies the rates of FFP 

for services and administration, and 
prescribes requirements, prohibitions, 
and FFP conditions relating to State 
fiscal activities.

Subpart A — Federal Matching 
Provisions

§ 433.10 Rates of FFP for program ser
vices.

(a) Basis. Sections 1903(a)(1), 
1903(g), and 1905(b) provide for pay
ments to States, on the basis of a Fed
eral medical assistance percentage, for 
part of their expenditures for services 
under an approved State plan.

(b) Federal medical assistance per
centage (FMAP).—(1) Computation. 
The FMAP is determined by the for
mula described in sec. 1905(b) of the 
Act. Under the formula, if a State’s 
per capita income is equal to the na
tional average per capita income, the 
Federal share is 55 percent. If a 
State’s per capita income exceeds the 
national average, the Federal share is 
lower, with a statutory minimum of 50 
percent. If a State’s per capita income 
is lower than the national average, the 
Federal share is increased, with a stat
utory maximum of 83 percent. The 
formula used in determining the State 
and Federal share is as follows:
State share= (State per capita income)2/  

(National per capita income)2x45 per
cent

Federal share=100 percent minus the State 
share (with a minimum of 50 percent 
and a maximum of 83 percent)

The formula provides for squaring 
both the State and national average 
per capita incomes; this procedure 
magnifies any difference between the 
State’s income and the national aver
age. Consequently, Federal matching 
to lower income States is increased, 
and Federal matching to higher 
income States is decreased, within the 
statutory 50-83 percent limits. The 
FMAP for Puerto Rico, the Virgin Is
lands, and Guam is set by statute at 50 
percent and is subject to dollar limita
tions specified in sec. 1108 of the Act.

(2) Publication. The FMAP for each 
State is published in the F ederal R eg
ist e r  in each even-numbered year, ef-
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fective for a 2-year period beginning 
October 1 of the next year.

(c) Special provisions. (1) Under sec. 
1903(a)(5) of the Act, the Federal 
share of State expenditures for family 
planning services is 90 percent.

(2) Under sec. 1905(b), the Federal 
share of State expenditures for ser
vices provided through Indian Health 
Service facilities is 100 percent.

(3) Under sec. 1903(g), the FMAP is 
reduced if the State does not have an 
effective program "to control use of in
stitutional services.
§ 433.15 Rates of FFP for administration.

(a) Basis. Section 1903(a) (2H5) and
(7) of the Act provide for payments to 
States, on the basis of specified per
centages, for part of their expendi
tures for administration of an ap
proved State plan.

(b) Activities and rates. (1) Compen
sation and training of personnel sur
veying long-term care facilities: 100 
percent, through September . 30, 1980. 
(Sec. 1903(a)(4); 42 CFR 432.50(b)(4).)

(2) Administration of family plan
ning services: 90 percent. (Sec. 1903 
(aX5); 42 CFR 432.50(b)(5).)

(3) Design, development, or installa
tion of mechanized claims processing 
and information retrieval systems: 90 
percent. (Sec. 1903(a)(3)(AXi); 42 CFR 
part 433, subpart C, and § 432.50 
(bX3>.)

(4) Operation of mechanized claims 
processing and information retrieval 
systems: 75 percent. (Sec. 1903(a) 
(3XB); 42 CFR part 433, subpart C and 
§ 432.50(bX2).)

(5) Compensation and training of 
skilled professional medical personnel 
and staff directly supporting those 
personnel: 75 percent. (Sec. 1903(a)(2); 
42 CFR 432.50(bXl).)

(6) All other activities the Secretary 
finds necessary for proper and effi
cient administration of the State plan: 
50 percent. (Sec. 1903(a)(7).) (See also 
§ 455.300 of this subchapter for FFP at 
90 percent for State medicaid fraud 
control units under sec. 1903(a)(6).)

Subpart B— General Administrative 
Requirements

§ 433.36 Liens and recoveries.
(a) Basis and purpose. This section 

implements sec. 1902(a)(18) of the Act, 
which prohibits the State from plac
ing a lien against a recipient’s proper
ty and restricts the use of adjustments 
and recoveries against recipients.

(b) Definition of property. For pur
poses of this section, “property” in
cludes the homestead and all other 
personal and real property in which 
the recipient has a legal interest.

(c) State plan requirement A State 
plan must provide that the provisions 
of paragraphs (d) through (g) of this 
section are met.

(d) Prohibition against lien or en
cumbrance. No lien or encumbrance 
may be required from qr imposed 
against any recipient’s property prior 
to his death because of medicaid 
claims paid or to be paid on his behalf, 
unless placed as a result of a court 
judgment because of claims incorrect
ly paid.

(e) Recipients under 65 years of age. 
If a recipient is under 65 years of age 
when he receives medicaid—

(1) No lien or encumbrance may be 
imposed at any time against the recipi
ent’s property because of medicaid 
claim s paid or to be paid on his behalf, 
unless placed as a result of a court 
judgment because of claims incorrect
ly paid; and

(2) There may be no adjustment or 
recovery of medicaid claims correctly 
paid.

(f) Recipients 65 years of age or 
older. If a recipient was 65 years of age 
or older when he received medicaid, an 
adjustment or .recovery of medicaid 
claims correctly' paid may be made 
only after his death, from his estate—

(1) After the death of the surviving 
spouse, if any; and

(2 ) When there is no surviving child 
who is imder age 21 or blind or dis
abled as defined in the plan.

(g) Prohibition of reduction of 
money payments. No money payment 
under another program may be re
duced as a means of recovering medic
aid claims incorrectly paid.
§ 433.37 Reporting provider payments to 

Internal Revenue Service.
(a) Basis and purpose. This section, 

based on section 1902(a)(4). of the Act, 
prescribes requirements concerning—

(1) identification of providers; and
(2) Compliance with the information 

reporting requirements of the Internal 
Revenue Code.

(b) Identification of providers. A 
State plan must provide for the identi
fication of providers by—-

(1) Social security number if—
(1) The provider is in solo practice; or
(ii) The provider is not in solo prac

tice but billing is by the individual 
practitioner; or

(2) Employer identification number 
for all other providers.

(c) Compliance with section 6041 of 
the Internal Revenue Code. The plan 
must provide that the medicaid agency 
complies with the information report
ing requirements of section 6041 of the 
Internal Revenue Code (26 U.S.C. 
6041). Section 6041 requires the filing 
of annual information returns showing 
amounts paid to providers, who are 
identified by name, address, and social 
security number or employer identifi
cation number.
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Subpart C— Mechanized Claims Pro

cessing and Information Retrieval
Systems

§ 433.110 Basis and purpose.
This subpart implements section 

1903(a)(3) of the Act, which provides 
for FFP in State expenditures for the 
design, development, or installation of 
mechanized claims processing and in
formation retrieval systems and for 
the operation of certain systems. Addi
tional HEW regulations and medicaid 
bureau procedures for implementing 
these regulations are in 45 CFR Part 
74, 45 CFR part 95, subpart F,* and 
part 7-71-00, Medical Assistance 
Manual.
§433.111 Definitions.

For purposes of this section:
“Advance Planning Document 

(APD)” means a written plan of action 
to acquire the proposed system. Con
tent requirements for the APD are in 
45 CFR part 95, subpart F,* and in 
part 7-71-00 of the Medical Assistance 
Manual.

“Design” or “system design” means 
the putting together of new or more 
efficient automatic data processing 
system. This includes the use of hard
ware to the extent necessary for the 
design phase.

“Development” means thé definition 
of system requirements, detailing of 
system and program specifications, 
programming, and testing. This in
cludes the use of hardware to the 
extent necessary for the development 
phase.

“Hardware” means automatic equip
ment used for a mechanized claims 
processing and information retrieval 
system. This equipment accepts and 
stores data, performs calculations and 
other processing steps, and produces 
information. Hardware includes:

(1) Electronic digital computers;
(2) Peripheral or auxiliary equip

ment used in support of electronic 
computers;

(3) Data transmission or communica
tions equipment; and

(4) Data input equipment.
“Improvement” means modification

of or addition to an existing operation
al mechanized claims processing and 
information retrieval system, which 
benefits the efficient, economical or 
effective administration of the State 
plan. . ■ k;v '

“Installation” means the integrated 
testing of programs and subsystems, 
system conversion, and turnover to 
operational status. This includes the 
use of hardware to the extent neces
sary for the installation phase.

“Mechanized claims processing and 
information retrieval system” means a

*45 CFR Part 95, Subpart F, is effective 90 
days from September 29, 1978 (see 43 FR 

: September 29, 1978). .

system of software and hardware used 
to process medicaid claims, and to re
trieve and produce utilization and 
management information about ser
vices that is required by the medicaid 
agency or Federal Government for ad
ministrative and audit purposes.

“Operation” means the automated 
processing of claims, payments, and re
ports. “Operation” includes the use of 
supplies, software, hardware, and per
sonnel directly associated with the 
functioning of the mechanized system.

“Software” means computer pro
grams, procedures, and associated doc
umentation used to operate the hard
ware.
§ 433.112 FFP for design, development, in

stallation or improvement of mecha
nized claims processing and informa
tion retrieval systems.

(a) FFP is available at 90 percent in 
expenditures for design, development, 
installation or improvement of a 
mechanized claims processing and in
formation retrieval system, if the 
system is approved by the Administra
tor.

(b) The Administrator will approve 
the system if the following conditions 
are met:

(1) The Administrator determines 
the system is likely to provide more ef
ficient, economical, and effective ad
ministration of the State plan.

(2) The system meets the system re
quirements in part 7-71-00 of the 
Medical Assistance Manual. v

(3) The system is compatible with 
the claims processing and information 
retrieval systems used in the adminis
tration of medicare for prompt eligibil
ity verification and for processing 
claims for persons eligible for both 
programs.

(4) The system supports the data re
quirements of Professional Standards 
Review Organizations established 
under part B of title XI of the Act.

(5) The State owns any software 
that is designed, developed, installed 
or improved with 90 percent FFP.

(6) The Department has a royalty- 
free, non-exclusive, and irrevocable li
cense to reproduce, publish, or other
wise use and authorize others to use 
software, modifications to software, 
and documentation that is designed, 
developed, installed or improved with 
90 percent FFP.

(7) The costs of the system are de
termined in accordance with 45 CFR 
part 74, appendix C.

(8) The medicaid agency agrees in 
writing to use the system for the 
period of time specified in the advance 
planning document approved by the 
Administrator or for any shorter 
period of time that the Administrator 
determines justifies the Federal funds 
invested.

(9) The agency agrees in writing 
that the information in the system 
will be safeguarded in accordance with 
45 CFR 205.50. /
§433.113 FFP for operation of mecha

nized claims processing and informa
tion retrieval systems.

(a) FFP is available at 75 percent of 
expenditures for operation of a 
mechanized claims processing and in
formation retrieval system approved 
by the Administrator.

(b) The Administrator will approve 
the system operation if the conditions 
in § 433.112(b), except (5) and (6), are 
met and the following conditions are 
met:

(1) The system has been operating 
continuously during the period for 
which FFP is claimed.

(2) The system provides written 
notice, within 45 days of the payment 
of a claim, to each person who re
ceived services covered by the 'State 
plan, or to each person in a sample 
group of people who received services. 
This notice must specify—

(i) The service furnished;
(ii) The name of the provider fur

nishing the service;
(iii) The date on which the service 

was furnished; and
(iv) The amount of the payment 

made under the plan for the service.
(3) The written notice must not 

specify confidential services (as ‘de
fined by the State) and must not be 
sent if the only service furnished was 
confidential.

(4) The system provides both patient 
and provider profiles for program 
management and utilization review 
purposes.
§433.114 Termination of FFP for failure 

to provide access to claims processing 
and information retrieval systems.

The Administrator will terminate 
FFP at any time if the medicaid 
agency fails to provide State and Fed
eral representatives with full access to 
the system, including on-site inspec
tion. The Administrator may request 
such access at any time to determine 
whether the conditions in this subpart 
are being met.

Subpart D— Third Party Liability

§ 433.135 Third party liability: determina
tion of liability and collection proce
dures.

(a) Basis and purpose. This subpart 
implements sec. 1902(a)(25) and 
1903(d)(2) of the Act by setting forth 
State plan requirements concerning—

(1) The legal liability of third parties 
to pay for services provided under the 
plan; and

(2) Treatment of reimbursements by 
a third party to a State for medicaid 
furnished under the plan.
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(b) Definitions. For purposes of this 
subpart, “third party” means any 
entity that is or may be liable to pay 
all or part of the medical cost of 
injury, disease, or disability of an ap
plicant or recipient of medicaid.

(c) Requirements for State plans. A 
State plan must provide that require
ments of paragraphs (d)-(g) of this 
section are met.

(d) Determining liability of third 
parties. The medicaid agency must 
take reasonable measures to determine 
the legal liability of third parties to 
pay for services under the plan.

(e) Payment of claims. (1) If the 
agency has determined that—

(1) Third party liability exists for 
part or all of the services provided to a 
recipient; and .

(ii) The third party will make pay
ment within a reasonable time, the 
agency must pay only the amount, if 
any, by which the allowable claim ex
ceeds-the amount of the liability.

(2) The agency may not withhold 
payment for services provided to a re
cipient if third party liability or the 
amount of liability cannot be deter
mined, or payments will not be availa
ble, within a reasonable time.

(f) Reimbursement for medicaid. 
The agency must seek reimbursement 
for medicaid to the extent of a third 
party’s legal liability if—

(1) Liability is determined after med
icaid is provided to an individual; or

(2) Liability was determined before 
providing medicaid but the agency 
failed to make use of it.

(g) Repayment of Federal share. If 
the State has received FFP in medic
aid payments for which it receives 
third party reimbursement, the State 
must pay the Federal government a 
portion of the reimbursement deter
mined in accordance with the FMAP 
for the State.

(h) Federal financial participation. 
FFP is not available in medicaid pay
ments, to the extent of the Federal 
proportion of the third party liability, 
if—

(1) Third party liability existed 
when medicaid payments were made, 
but was disregarded at that time and 
not subsequently recovered;

(2) The agency failed to take reason
able steps to collect reimbursement 
from a third party; or

(3) The agency received reimburse
ment from a liable third party.

PART 435— ELIGIBILITY IN THE 
STATES AND DISTRICT OF COLUMBIA

Subparf A — Introduction, General 
Provisions, and Definitions

Sec.
435.1 Introduction.
435.2 Purpose and applicability.
435.3 Basis.

Sec.
435.4 Definitions and use of terms.
435.10 State plan requirements.

Subpart B—M andatary  C overage o f th e  
Categorically  N eedy

435.100 Scope.
M a n d a to r y  C o ver a ge o f F a m il ie s  and 

C h il d r e n

435.110 Individuals receiving aid to fami
lies with dependent children.

435.111 Individuals under age 21 who are 
ineligible for AFDC because of age or 
school attendance requirements.

435.112 Families terminated from AFDC 
because of increased earnings or hours 
of employment.

435.113 Individuals who are ineligible for 
AFDC because of requirements that do 
not apply under title XIX of the Act.

435.114 Individuals who would be eligible 
for AFDC except for increased OASDI 
income under Pub. L. 92-336 (July 1, 
1972).

M a n d a to r y  C o ver a g e o f t h e  A ged , B l in d , 
and D isa b led

435.120 Individuals receiving SSI.
435.121 Individuals in States using more 

restrictive requirements for medicaid 
than the SSI requirements.

435.122 Individuals who are ineligible for 
SSI or optional State supplements be
cause of requirements that do not apply 
under title XIX of the Act.

435.130 Individuals receiving mandatory 
State supplements.

435.131 Individuals eligible as essential 
spouses in December 1973.

435.132 Institutionalized individuals who 
were eligible in December 1973.

435.133 Blind and disabled individuals eli
gible in December 1973.

435.134 Individuals who would be eligible 
except for the increase in OASDI bene
fits under Pub. L. 92-336 (July 1, 1972).

435.135 Individuals who become ineligible 
for cash assistance as a result of OASDI 
cost-of-living increases received after 
April 1977.

Subpart C— O ptions for C overage  a s  
C ategorically  N eedy

435.200 Scope.
435.201 Individuals included in optional 

groups.
O p t io n s  fo r  C o ver a ge o f F a m il ie s  and 

C h il d r e n  and  t h e  A ged , B l in d , and  D is -
ABLED

435.210 Individuals who would be eligible 
for but are not receiving cash assistance.

435.211 Individuals who would be eligible 
for cash assistance except for their insti
tutional status.

O p t io n s  fo r  C o vera ge o f F a m il ie s  and 
C h il d r e n

435.220 Individuals who would be eligible 
for AFDC if child care costs were paid 
from earnings.

435.221 Caretaker relatives of children who 
would be eligible for AFDC if they met 
age or school attendance requirements.

435.222 Individuals under age 21 who 
would be eligible for AFDC but do not 
qualify as dependent children.

435.223 Individuals who would be eligible 
for AFDC if coverage under the State’s

AFDC plan were as broad as allowed 
under title IV-A.

O ptions for Coverage of the Aged, Blind,
„  and D isabledSec. .
435.230 Individuals receiving only optional 

State supplements.
435.231 Individuals in institutions who 

would not be eligible for cash assistance 
if they were not institutionalized.

Subpart I)— O ptional C overage o f the 
M edically N eedy

435.300 Scope.
435.301 General rule.
435.310 Medically needy coverage of fami

lies and children.
435.320 Medically needy coverage of the 

aged, blind, and disabled in States that 
cover individuals receiving SSI.

435.321 Medically needy coverage of the 
aged, blind, and disabled in States that 
impose more restrictive eligibility re
quirements.

435.325 Protected medically needy cover
age for blind and disabled individuals 
eligible in December 1973.

Subpart E—G eneral Eligibility Requirements

435.400 Scope.
435.401 General rules.
435.402 Citizenship and alienage.
435.403 State residence.
435.404 Applicant’s choice of category.

Subpart F— Categorical Requirem ents for 
Eligibility

435.500 Scope.
D ependency

435.510 Determination of dependency.
Age

435.520 Age requirements for the aged and 
children.

B lindness

435.530 Definition of blindness.
435.531 Determinations of blindness.

D isability

435.540 Definition of disability.
435.541 Determinations of disability.

Subpart G— G eneral Financial Eligibility 
Requirem ents

435.600 Scope.
435.602 Limitation on the financial respon

sibility of relatives.
435.603 Applications for other benefits.

Subpart H— Financial Requirem ents for the 
Categorically  N eedy

435.700 Scope.
F inancial R equirements Applicable to 

O ptional G roups: F am ilies and Children

435.711 General requirements.
435.712 Financial responsibility of spouses 

and parents.
F inancial Eligibility  R equirements Appli

cable to O ptional G roups: the Aged, 
B lind  and D isabled in  S tates Covering 
Individuals R eceiving S S I

435.721 General requirements.
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435.722 Institutionalized individuals who 

would not be eligible for cash assistance 
if they were not institutionalized.

435.723 Financial responsibility of spouses.
435.724 Financial responsibility of parents 

for blind or disabled children.
435.725 Post-eligibility treatment of 

income and resources of institutional
ized individuals: Application of patient 
income to the cost of care.

F inancial Eligibility  for the Aged, B lind , 
D isabled in  S tates U sing  M ore R estric
tive R equirements T han SSI

435.731 General -requirements for deter
mining income eligibility in States using 
more restrictive requirements than SSI.

435.732 Procedures for determining income 
eligibility.

435.733 Institutionalized aged, blind or dis
abled individuals: Determination of 
countable income.

435.734 Financial responsibility of spouses 
and parents.

F inancial R equirements Applicable to In 
dividuals U nder P rotected Coverage 
P rovisions

435.740 Protected Medicaid eligibility for 
individuals eligible in December 1973.

Subpart I— Financial R equirem ents for th e  
Medically N eedy

435.800 Scope.
Medically N eedy Income S tandards

435.811 General, requirement.
435.812 Medically needy income standard 

for one person, noninstitutionalized.
435.813 Medically needy income standard 

for one person, institutionalized.
435.814 Medically needy income standard 

for two persons, noninstitutionalized.
435.815 Medically needy income standards 

for institutionalized couples.
435.816 Medically needy income standards 

for three or more persons.
F inancial R espo nsibility  of R elatives

435.821 Financial responsibility of rela
tives: Families and children.

435.822 Financial responsibility of relatives 
of aged, blind, or disabled individuals in 
States using SSI eligibility require
ments.

435.823 Financial responsibility of relatives 
of aged, blind, or disabled individuals in 
States using more restrictive require
ments than SSI.
Medically N eedy Income Eligibility

435.831 Income eligibility.
435.832 Determining countable income: In

stitutionalized individuals.

M edically N eedy R esource S tandards

435.840 Medically needy resource stand
ards for individuals and two-person fam
ilies.

435.841 Medically needy resource stand
ards for families of three or more per
sons.

D etermining E ligibility  on the B asis  of 
R esources

435.845 Medically needy resource eligibil
ity.
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Subpart J—[R e*erved]

Subpart K—Federal Financial Participation
o  (FFP)Sec.
435.1000 Scope.

F F P  in  E x p e n d it u r e s  fo r  D e t e r m in in g  
E l ig ib il it y  an d  P r o v id in g  S e r v ic e s

435.1001 FFP for administration.
435.1002 FFP for services.
435.1003 Recipients determined ineligible 

for SSI.
435.1004 Recipients overcoming certain 

conditions of eligibility.
L im it a t io n s  on F F P

435.1005 Recipients in institutions eligible 
under special outside standard.

435.1006 Recipients of optional State sup
plements only.

435.1007 Medically needy.
43540O8 Institutionalized individuals.
435.1009 Definitions relating to institution

al status.
R eq u ir e m e n ts  fo r  S t a t e  S u pp lem en ts

435.1010 Requirement for mandatory State 
supplements.

435.1011 Requirement for maintenance of 
optional State supplement expenditures.

Subpart A — Introduction, Definitions, 
and General Provisions

§ 435.1 Introduction.
(a) This section provides a brief ex

planation of medicaid eligibility as af
fected by changes in the cash assist
ance jirograms under the Social Secu
rity Act.

(b) Medicaid eligibility before enact
ment of Pub. L. 92-603.—(1) Required 
coverage of the categorically needy. 
Before enactment of the Social Securi
ty Amendments of 1972 (Pub. L. 92- 
603, October 30, 1972), which estab
lished the Federal program of Supple
mental Security Income (SSI), States 
were required to make all recipients of 
cash assistance eligible for medicaid. 
Cash assistance was provided through 
Federally-assisted, State-administered 
programs to needy individuals in four 
categories: Those age 65 or over (title 
I, Old Age Assistance), the blind (title 
X, Aid to the Blind), the disabled (title 
XTV, Aid to the Permanently and To
tally Disabled), and certain types of 
families (title IV-A, Aid to Families 
with Dependent Children). At State 
option, cash assistance to the aged, 
blind, and disabled could be made 
available under a consolidated pro
gram of Aid to the Aged, Blind, and 
Disabled (title XVI).

Because an eligible individual had to 
be both categorically related (that is, 
eligible as aged, blind, disabled, or a 
member of a family with children de
prived of the support of at least one 
parent) and financially eligible on the 
basis of income and resources, recipi
ents of cash assistance were termed 
categorically needy.

V 45205
<2) Optional coverage of the categori

cally needy. States could elect to cover 
selected groups of individuals under 
medicaid who were financially eligible 
for cash assistance but ineligible be
cause of certain other requirements, or 
who did not wish to receive cash assist
ance. Individuals eligible under these 
optional coverage provisions were con
sidered as categorically needy and 
were eligible for the same services pro
vided under medicaid to cash assist
ance recipients.

(3) Coverage of the medically needy. 
States could limit coverage under med
icaid to the categorically needy or 
could, in addition, extend medicaid to 
aged, blind, or disabled individuals, or 
members of families with dependent 
children, who had too much income to 
be eligible for cash assistance but not 
enough for medical care. These indi
viduals were termed “medically 
needy.” A State could set higher levels 
of income and resources for determin
ing eligibility for medicaid than those 
used in determining eligibility for cash 
assistance. Whether it used higher 
levels for the medically needy or the 
same level as for the categorically 
needy, the State had to deduct an ap
plicant’s incurred medical expenses 
from income in determining his eligi
bility for medicaid. As a result, unlike 
eligibility for cash assistance, eligibil
ity under the medically needy cover
age provision did not depend solely on 
the absolute amount of an individual’s 
income.

Because a State would be covering 
more people under the medically 
needy program, it was permitted to 
provide more limited medicaid services 
to the medically needy than to the 
categorically needy.

(c) Changes in cash assistance result
ing from enactment of Pub. L. 92-603— 
(1) Supplemental Security Income. 
Pub. L. 92-603 established a Federal 
program of cash benefits, for the aged, 
blind, and disabled under a new title 
XVI of the Act. The SSI program, ad
ministered by the Social Security Ad
ministration, became effective Janu
ary 1, 1974, and replaced the previous 
programs for the aged, blind, and dis
abled in all jurisdictions of the United 
States except Puerto Rico, Guam, and 
the Virgin Islands. In addition to es
tablishing uniform nationwide eligibil
ity standards and requirements, the 
new title expanded the definition of 
disability to include individuals under 
age 18. It also provided for State sup
plements to the Federal SSI benefit.

(2) Mandatory State supplements. In 
general, most individuals who had 
been receiving cash assistance under 
State programs that had used more 
liberal eligibility requirements than 
SSI were deemed to meet the new SSI 
requirements for purposes of medicaid 
coverage. In addition, States that had
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been making higher payments to indi
viduals under the previous programs 
of cash assistance were required to pay 
the difference between the SSI benefit 
and the previous payment. States 
must provide medicaid to recipients of 
these mandatory State supplements.

(3) Optional State supplementation. 
States may also pay optional cash sup
plements either to all aged, blind, and 
disabled SSI recipients or only to rea
sonable classifications, such as the 
aged. Under certain conditions, States 
may provide medicaid to optional sup
plement recipients.

(d) Changes in medicaid eligibility 
as a result of Pub. L. 92-603.—(1) Gen
eral. In view of the projected increase 
in the number of individuals who 
would qualify for cash assistance 
under SSI, Pub. L. 92-603 changed the 
requirements for medicaid coverage in 
that States are no longer required to 
cover all aged, blind, and disabled cash 
(SSI) recipients. It did not change the 
mandatory coverage of all AFDC re
cipients.

(2) SSI option. States may make SSI 
recipients eligible for medicaid. In ad
dition, they may provide medicaid to 
individuals receiving only optional 
State supplements. *

(3) Restricted eligibility ( “section 
209(b)”) option. Section 209(b), Pub. L.
92-603 (sec. 1902(f) of the Act), per
mits States to limit medicaid eligibility 
for the aged, the blind, or the disabled 
to individuals who meet eligibility re
quirements more restrictive than 
those under SSI. However, States ex
ercising this option must deduct SSI, 
optional State supplements, and in
curred medical expenses from income 
in determining medicaid eligibility.

Thus, there is no fixed income ceil
ing under this option; it permits any 
aged, blind, or disabled individual with 
enough medical expenses to become 
eligible.

(4) Protected medicaid eligibility. 
Whichever major option for coverage 
of the aged, blind, or disabled a State 
elects, all States are required to pro
vide medicaid to recipients of manda
tory State supplements and to certain 
other groups of individuals who were 
eligible for medicaid in December 1973 
under optional coverage provisions.

y
§ 435.2 Purpose and applicability.

This part sets forth, for the 50 
States and the District of Columbia—

(a) The eligibility provisions that a 
State plan must contain;

(b) The mandatory and optional 
groups of individuals to whom medic
aid is provided under a State plan;

(c) The eligibility requirements and 
procedures that the medicaid agency 
must use in determining and redeter
mining eligibility, and requirements it 
may not use;

RULES AND REGULATIONS

(d) The availability of FFP for pro
viding medicaid and for administering 
the eligibility provisions of the plan; 
and

(e) Other requirements concerning 
eligibility determinations, such as use 
of an institutionalized individual’s 
income for the cost of care.
(See also 45 CFR 206.10, Application, Deter
mination of Eligibility and Furnishing As
sistance, for regulations on eligibility ad
ministration. These include such matters as 
content and processing of applications for 
medicaid, dates of entitlement, etc.)

§ 435.3 Basis.
This part implements the following 

sections of the Act, which state eligi
bility requirements and standards:
1902(a)(8) Opportunity to apply; assistance 

must be furnished promptly.
1902(a)(10) Required and optional groups. 
1902(a)(12) Determination of blindness. 
1902(a)(17) Standards for determining eli

gibility; flexibility in the application of 
income eligibility standards.

1902(a)(19) Safeguards for simplicity of ad
ministration and best interests of recipi
ents.

1902(a)(34) Three-month retroactive eligi
bility.

1902(a) (third paragraph after (37)) Eligi
bility despite increased monthly insur
ance benefits under title II.

1902(b) Prohibited conditions for eligibil
ity.

1902(e) Four-month continued eligibility 
for families ineligible because of in
creased hours or income from employ
ment.

1902(f) State option to restrict medicaid 
eligibility for aged, blind, or disabled in
dividuals to those who would have been 
eligible under State plan in effect in 
January 1972.

1903(f) Income limitations for medically 
needy and individuals covered by State 
supplement eligibility requirements. 

1904(a)(i)-(vii) List of eligible individuals. 
1905(a) (clause following (17)) • Prohibitions 

against providing medicaid to certain in
stitutionalized individuals.

1905(a) (second sentence) Definition of es
sential person.

1905(d)(2) Definition of resident of an in-
. termediate care facility for the mentally 

retarded.
1905(j) Definition of State supplementary 

payment.
1905(k) Eligibility of essential spouses of 

eligible individuals.

§ 435.4 Definitions and use of terms.
As used in this part—
“AABD” means aid to the aged, 

blind, and disabled under title XVI of 
the Act;

“AB” means aid to the blind under 
title X of the Act;

“AFDC” means aid to families with 
dependent children under title IV-A of 
the Act;

“APTD”, means aid to the perma
nently and totally disabled under title 
XIV of the Act;

“Categorically needy” means aged, 
blind or disabled individuals or fami

lies and children who are otherwise 
eligible for medicaid and who meet the 
financial eligibility requirements for 
AFDC, SSI, or an optional State sup
plement;

“Families and children” refers to eli
gible members of families with chil
dren who are financially eligible under 
AFDC or medically needy rules and 
who are deprived of parental support 
or care as defined under the AFDC 
program (see 45 CFR 233.90, 233.100). 
in  «addition, this group includes indi
viduals under age 21 who are not de
prived of parental support or care but 
are financially eligible under AFDC 
rules or medically needy rules (see op
tional coverage group, §435.207). It 
does not include individuals under age 
21 whose eligibility for medicaid is 
based on blindness or disability—for 
these individuals, SSI rules govern;

“Mandatory State supplement” 
means a cash payment a State is re
quired to make under section 212, Pub. 
L. 93-66 (July 9, 1973) to an aged, 
blind, or disabled individual. Its pur
pose is to provide an individual with 
the same amount of cash assistance he 
was receiving under OAA, AB, APTD, 
or AABD if his SSI payment is less 
than that amount;

“Medically needy” means aged, 
blind, or disabled individuals or fami
lies and children who are otherwise 
eligible for medicaid and whose 
income and resources are above the 
limits prescribed for the categorically 
needy but are within limits set under 
the medicaid State plan;

“OAA” means old age assistance 
under title I of the Act;

“OASDI” means old age, survivors, 
and disability insurance under title II 
of the Act;

“Optional State supplement” means 
a cash payment made by a State, 
under section 1616 of the Act, to an 
aged, blind, or disabled individual;

“SSI” means supplemental security 
income under title XVI of the Act.
§ 435.10 State plan requirements.

A State plan must—
(a) Provide that the requirements of 

this part are met; and
(b) Specify the groups to whom med

icaid is provided, as specified in sub- 
parts B, C, and D of this part, and the 
conditions of eligibility for individuals 
in those groups.
Subpart B— Mandatory Coverage of 

the Categorically Needy

§435.100 Scope.
This subpart prescribes require

ments for coverage of categorically 
needy individuals.
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M a n d a t o r y  C overag e  o f  F a m il ie s  a n d  

C h il d r e n

§435.110 Individuals receiving aid to fam
ilies with dependent children.

(a) A medicaid agency must provide 
medicaid to individuals receiving 
AFDC.

(b) For purposes of this section, an 
individual is receiving AFDC if his 
needs are included in determining the 
amount of the AFDC payment. This 
includes an individual whose presence 
in the home is considered essential to 
the well-being of a recipient (see 45 
CFR 233.20(a)(2)(vi)) and who could 
be a recipient under the State’s AFDC 
plan if that plan were as broad as al
lowed under the Act for FFP.
§435.111 Individuals under age 21 who 

are ineligible for AFDC because of age 
or school attendance requirements.

The agency must provide medicaid 
to individuals under age 21 who would 
be eligible for AFDC if they met the 
AFDC age or school attendance re
quirements.
§ 435.112 Families terminated from AFDC 

because of increased earnings or hours 
of employment.

(a) If a family loses AFDC solely beJ 
cause of increased income from em
ployment or increased hours of em
ployment, the agency must continue 
to provide medicaid for 4 months to all 
members of the family if—

(1) The family received AFDC in any 
3 or more months during the 6-month 
period immediately before the month 
in which it became ineligible for 
AFDC; and

(2) At least one member of the 
family is employed throughout the 4- 
month period, although this need not 
be the same member for the whole 
period.

(b) The 4-month period begins on 
the date AFDC is terminated. If 
AFDC benefits are terminated retroac
tively, the 4-month period also begins 
retroactively with .the first month in 
which AFDC was erroneously paid.
§ 435.113 Individuals who are ineligible 

for AFDC because of requirements that 
do not apply under title XIX of the 
Act.

The agency must provide medicaid 
to individuals who would be eligible 
for AFDC except for an eligibility re
quirement used in that program that 
is specifically prohibited under title 
XIX. (See, -for example, § 433.36 of 
this subchapter which prohibits a 
medicaid agency from placing liens 
against a recipient’s property.)

§435.114 Individuals who would be eligi
ble for AFDC except for increased 
OASDI income under Pub. L. 92-336 
(July 1,1972).

The agency must provide medicaid 
to individuals who meet the following 
conditions:

(a) In August 1972, the individual 
was entitled to OASDI and—

(1) He was receiving AFDC; or
(2) He would have been eligible for 

AFDC if he had applied, and the med
icaid plan covered this optional group; 
or

(3) He would have been eligible for 
AFDC if he wer$ not in a medical in
stitution or intermediate care facility, 
and the medicaid plan covered this op
tional group.

(b) The individual would currently 
be eligible for AFDC except that the 
increase in OASDI under Pub. L. 92- 
336 raised his income over the limit al
lowed under AFDC. This includes an 
individual whOr-

(1) Meets all current AFDC require
ments except for the requirement to 
file an application; or

(2) Would meet all current AFDC re
quirements if he were not in a medical 
institution or intermediate care facili
ty, and the current medicaid plan 
covers this optional group.

M a n d a t o r y  C over ag e  o f  t h e  A g ed , 
B l in d , a n d  D isa b l e d

§ 435.120 Individuals receiving SSI.
Except as allowed under §435.121, 

the agency must provide medicaid to 
aged, blind, and disabled individuals or 
couples who receive SSI, including—

(a) Individuals receiving SSI pending 
a final determination of blindness or 
disability; and

(b) Individuals receiving SSI under 
an agreement with the Social Security 
Administration to dispose of resources 
that exceed the SSI dollar limits on 
resources.
§ 435.121 Individuals in States using more 

restrictive requirements for medicaid 
than the SSI requirements.

(a) The agency may use medicaid eli
gibility requirements for the aged, 
blind, or disabled that are more re
strictive than the eligibility require
ments for SSI or for an optional State 
supplement program that meets the 
conditions specified in §435.230. The 
agency may be more restrictive in de
fining blindness or disability, more re
strictive in setting financial require
ments for income or resources, or 
both. The requirements may apply to 
the aged or the blind or the disabled, 
or to any combination. For example, 
the agency may use a more restrictive 
definition of disability for those apply
ing for medicaid as disabled and a 
more restrictive income requirement 
for those who apply as aged, but pro

vide medicaid to all individuals receiv
ing SSI on the basis of blindness.

(b) If an agency uses more restrictive 
requirements under this section—

(1) Each requirement may be no 
more restrictive than that in effect 
under the State’s medicaid plan on 
January 1, 1972, and no more liberal 
than that applied under SSI or an op
tional State supplement program that 
meets the conditions of § 435.230; and

(2) In determining financial eligibil
ity of an individual in the category to 
which the more restrictive require
ments apply, the agency must deduct, 
from the individual’s income, his SSI 
payment, any optional supplement 
paid under a program described in 
§435.230, and incurred medical ex
penses as specified in § 435.732.

(c) The following sections of this 
part apply to the agency’s use of more 
restrictive eligibility requirements:

(1) Section 435.135, treatment of in
dividuals who receive OASDI cost-of- 
living increases.

(2) Section 435.304, medically needy 
coverage.

(3) Section 435.530, more restrictive 
definitions of blindness.

(4) Section 435.540, more restrictive 
definitions of disability:

(5) Sections 435.731 through 435.733, 
more restrictive income and resource 
requirements.

(6) Sections 435.812, 435.813, 435.823, 
435.831, 435.834, and 435.841, medical
ly needy financial eligibility require
ments.
§ 435.122 Individuals who are ineligible 

for SSI or optional State supplements 
because of requirements that do not 
apply under title XIX of the Act.

If an agency provides medicaid to 
aged, blind, or disabled individuals re
ceiving SSI or optional State supple
ments, it must provide medicaid to in
dividuals who would be eligible for SSI 
or optional State supplements except 
for an eligibility requirement used in 
those programs that is specifically 
prohibited under title XIX. (See, for 
example, §433.36 of this subchapter 
which prohibits a medicaid agency 
from placing liens against a recipient’s 
property.)
§ 435.130 Individuals receiving mandatory 

State supplements.
The agency must provide medicaid 

to individuals receiving mandatory 
State supplements.
§-435.131 Individuals eligible as essential 

spouses in December 1973.
(a) The agency must provide medic

aid to any person who was eligible for 
medicaid in December 1973 as an es
sential spouse of an aged, blind, or dis
abled individual who was receiving 
cash assistance, if the conditions in 
paragraph (b) of this section are met.
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An “essential spouse” is defined in sec
tion 1905(a) of the Act as one who is 
living with the individual; whose needs 
were included in determining the 
amount of cash payment to the indi
vidual under OAA, AB, APTD, or 
AABD; and who is determined essen
tial to the individual’s well-being.

(b) The agency must continue medic
aid if—

(1) The aged, blind, or disabled indi
vidual continues to meet the Decem
ber 1973 eligibility requirements of the 
applicable State cash assistance plan; 
and

(2) The essential spouse continues to 
meet the conditions that were in effect 
in December 1973 under the applicable 
cash assistance plan for having his 
needs included in computing the pay
ment to the aged, blind, or disabled in
dividual.
§ 435.132 Institutionalized individuals who 

were eligible in December 1973.
The agency must provide medicaid 

to individuals who were eligible for 
medicaid in December 1973, or any 
part of that month, as inpatients of 
medical institutions, or residents of in
termediate care facilities that were 
participating in the medicaid program 
and who—

(a) For each consecutive month after 
December 1973—

(1) Continue to meet the require
ments for medicaid eligibility that 
were in effect under the State’s plan 
in December 1973 for institutionalized 
individuals; and

(2) Remain institutionalized; and
(b) Are determined by the State or a 

professional standards review organi
zation to continue to need institution
al care.
§ 435.133 Blind and disabled individuals 

eligible in December 1973.
The agency must provide medicaid 

to individuals who—
(a) Meet all current requirements 

for medicaid eligibility except the cri
teria for blindness or disability;

(b) Were eligible for medicaid in De
cember 1973 as blind or disabled indi
viduals, whether or not they were re
ceiving cash assistance in December 
1973; and

(c) T'or each consecutive month after 
December 1973, continue to meet the 
criteria for blindness or disability and 
the other conditions of eligibility used 
under the medicaid plan in December 
1973.
§ 435.134 Individuals who would be eligi

ble except for the increase in OASDI 
benefits under Pub. L. 92-336 (July 1, 
1972),

The agency must provide medicaid 
to individuals who meet the following 
conditions:

RULES AND REGULATIONS

(a) In August 1972, the individual 
was entitled to OASDI and—

(1) He was receiving OAA, AB, 
APTD, or AABD; or

(2) He would have been eligible for 
one of those programs except that he 
had not applied, and the medicaid 
plan covered this optional group; or

(3) He would have been eligible for 
one of those programs if he were not 
in a medical institution or intermedi
ate care facility, and the medicaid plan 
covered this optional group.

(b) The individual would currently 
be eligible for SSI except that the in
crease in OASDI under Pub. L. 92-336 
raised his income over the limit al
lowed under SSI. This includes an in
dividual who—

(1) Meets all current SSI require
ments except for the requirement to 
file an application; or

(2) Would meet all current SSI re
quirements if he were not in a medical 
institution or intermediate care facili
ty, and the State’s medicaid plan 
covers this optional group.
§ 435.135 Individuals who become ineligi

ble for cash assistance as a result of 
OASDI cost-of-living increases received 
after April 1977.

(a) If an agency provides medicaid to 
aged, blind, or disabled individuals re
ceiving SSI or optional State supple
ments, it must provide medicaid to in
dividuals who—

(1) Are receiving OASDI;
(2) Were receiving SSI or optional 

State supplements but become ineligi
ble for those payments because of 
OASDI cost-of-living increases paid 
under section 215(i) of the Act after 
April 1977; and

(3) Would still be eligible for SSI or 
optional State supplements if the 
amount of OASDI cost-of-living in
creases paid after April 1977 were de
ducted from income.

(b) Cost-of-living increases include 
the increases received by the individu
al or his financially responsible 
spouse.

(c) If the agency adopts more restric
tive eligibility requirements than 
those under SSI, it must provide med
icaid to individuals specified in para
graph (a) of this section on the same 
basis as medicaid is provided to indi
viduals continuing to receive SSI or 
optional State supplements. If the in
dividual incurs enough medical ex
penses to reduce his income to the fi
nancial eligibility standard for the cat
egorically needy, the agency must 
cover him as categorically needy. In 
determining the amount of his 
income, the agency may deduct the 
cost-of-living increase paid under sec
tion 215(i), up to the amount of the in
crease that made him ineligible for 
SSI, and subsequent increases.

Subpart C— Options fo Coverage as 
Categorically Needy

§435.200 Scope.
This subpart Specifies options for 

coverage of individuals as categorically 
needy.
§ 435.201 Individuals included in optional 

groups.
Except where otherwise specified, a 

medicaid agency that chooses to cover 
an optional group must provide medic
aid to all eligible individuals in that 
group. For example, in the options ap
plicable to families and children and 
the aged, blind, or disabled, the 
agency may not provide medicaid only 
to families and children; similarly, in 
the options applicable to the aged, 
blind, or disabled, it may not cover 
only the blind.
O p t i o n s  fo r  C overag e  o f  F a m il ie s

A N D  C H I L D R E N  A N D  T H E  AGED,, BLIND,
a n d  D isa b l e d

§ 435.210 Individuals who would be eligi
ble for but are not receiving cash as
sistance.

The agency may provide medicaid to 
individuals who would be eligible for 
AFDC, SSI, or an optional State sup
plement as specified in §435.230 but 
who are not receiving these benefits.
§ 435.211 Individuals who would be eligi

ble for cash assistance except for their 
institutional status.

The agency may provide medicaid to 
individuals in medical institutions and 
intermediate care facilities who are in
eligible for AFDC, SSI, or an optional 
State supplement because of lower 
income standards used under these 
programs to determine eligibility for 
institutionalized individuals, but who 
would be eligible for AFDC, SSI, or an 
optional State supplement as specified 
in §435.230 if they were not institu
tionalized.

O p t i o n s  f o r  C overag e  o f  F a m il ie s  
a n d  C h il d r e n

§ 435.220 Individuals who would be eligi
ble for AFDC if child care costs were 
paid from earnings.

(a) The agency may provide medic
aid to individuals who would be eligi
ble for AFDC if their work-related 
child care costs were paid from their 
earnings rather than by a State 
agency as a service expenditure.

(b) The agency may use this option 
only if the State’s AFDC plan deducts 
work-related child care costs from 
income to determine the amount of 
AFDC.
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§ 435.221 Caretaker relatives of children 
who would be eligible for AFDC if they 
met age or school attendance require
ments.

The agency may provide medicaid to 
individuals who meet the definition of 
a caretaker relative under 45 CFR 
233.90(c)( 1XvXA), if they have in their 
care a child under age 21 who would 
be eligible for AFDC if he met the 
AFDC age or school attendance re
quirements.
§ 435.222 Individuals under age 21 who 

would be eligible for AFDC but do not 
qualify as dependent children.

(a) The agency may provide medic
aid to individuals under age 21 who 
would be eligible for AFDC if they 
met the definition of dependent child. 
(See 45 CFR 233.90(c)(1).)

(b) The agency may cover all individ
uals described in paragraph (a) of this 
section or individuals in reasonable 
classifications including the following:

(1) Individuals under age 21 in foster 
homes or private institutions for 
whom a public agency is assuming a 
full or partial financial responsibility. 
If the agency covers these individuals, 
it may also provide medicaid to indi
viduals under age 21 placed in foster 
homes or private institutions by pri
vate nonprofit agencies.

(2) Individuals under age 21 in adop
tions subsidized in full or in part by a 
public agency.

(3) Individuals under age 21 in inter
mediate care facilites, if intermediate 
care facility services are provided 
under the plan. If the agency covers 
these individuals, it may also provide 
medicaid to individuals in intermedi
ate care facilities for the mentally re
tarded.

(4) Individuals under age 21 receiv
ing active treatment as inpatients in 
psychiatric facilities or programs, if in
patient psychiatric services for individ
uals under 21 are provided under the 
plan.
§ 435.223 Individuals who would be eligi

ble for AFDC if coverage under the 
State’s AFDC plan were as broad as al
lowed under title IV-A.

(a) The agency may provide medic
aid to individuals who—

(1) Would be eligible for AFDC if 
the State’s AFDC plan included indi
viduals whose coverage under title IV- 
A is optional (for example, medicaid 
may be provided to unborn children or 
members of families with unemployed 
fathers even though AFDC is not 
available to them under the State’s 
AFDC plan); or

(2) Would be eligible for AFDC if 
the State’s AFDC plan did hot contain 
eligibility requirements more restric
tive than, or in addition to, those re
quired under title IV-A.

RULES AND REGULATIONS

(b) The agency may cover any AFDC 
optional group without covering all 
such groups.

O p t i o n s  f o r  C overag e  o f  t h e  A ged , 
B l in d , a n d  D isa b l e d

§435.230 Individuals receiving only op
tional State supplements.

(a) The agency may provide medic
aid, in one or more of the following 
classifications, to individuals who re
ceive only an optional State supple
ment that meets the conditions speci
fied in paragraph (b) of this section 
and who would be eligible for SSI 
except for the level of their income:

(1) All aged individuals.
(2) All blind individuals.
(3) All disabled individuals.
(4) Only aged individuals in domicili

ary facilities or other group living ar
rangements as defined under SSI.

(5) Only blind individuals in domicil
iary facilities or other group living ar
rangements as defined under SSI.

(6) Only disabled individuals in dom
iciliary facilities or other group living 
arrangements as defined under SSI.

(7) Individuals receiving a federally 
administered optional State supple
ment that meets the conditions speci
fied in this section.

(8) Individuals in additional classifi
cations specified by the Secretary for 
federally administered supplementary 
payments under 20 CFR 416.2020(d).

(b) Payments under the optional 
supplement program must be—

(1) Based on need and paid in cash 
on a regular basis;

(2) Equal to the difference between 
the individual’s countable income and 
the income standard used to deter
mine eligibility for supplement. Count
able income is income remaining after 
deductions required under SSI or, at 
State option, more liberal deductions 
are made -(-see § 435.10(16 for limita
tions on FFP in medicaid expenditures 
for individuals receiving optional State 
supplements); and

(3) Available to all individuals in the 
State; however, the plan may provide 
for variations in the income standard 
by political subdivision according to 
cost-of-living differences.
§435.231 Individuals in institutions who 

would not be eligible for cash assistr 
ance if they were not institutionalized.

(a) If the agency provides medicaid 
under § 435.211 to individuals in insti
tutions who would be eligible for 
AFDC, SSI, or State supplements 
except for their institutional status, it 
may also cover aged, blind, and dis
abled individuals in institutions who—

(1) Because of their income, would 
not be eligible for SSI or State supple
ments if they were not institutional
ized; but

45209
(2) Have income below a level speci

fied in the plan under §435.722. (See 
§435.1005 for limitations on FFP in 
medicaid expenditures for individuals 
specified in this section.)

(b) The agency may cover individ
uals under this section whether or not 
the State pays optional supplements.
Subpart D— Optional Coverage of the 

Medically Needy

§ 435.300 Scope.
This subpart specifies the option for 

coverage of medically needy individ
uals.
§ 435.301 General rule.

(a) A medicaid agency may provide 
medicaid to individuals specified in 
this subpart wh<5—

(1) Either—
(1) Have income that meets the 

standards in §§435.812 through 
435.816; or

(ii) If their income is more than al
lowed under those standards, have in
curred medical expenses at least equal 
to the difference between their income 
and the applicable income standard; 
and

(2) Have resources that meet the 
standards in §§ 435.840 or 435.841.

(b) If the agency chooses this option, 
the agency must provide medicaid to 
all the individuals specified in this 
subpart.
§ 435.310 Medically, needy coverage of 

families and children.
If the agency provides medicaid to 

the medically needy, it must provide 
medicaid to the following individuals 
who meet the income and resource 
standards in subpart I of this part;

(a) Members of families with de
pendent children (§ 435.110);

(b) Individuals under age 21 who are 
ineligible for AFDC because of age or 
school attendance requirements 
(§435.111);

(c) Individuals who are ineligible for 
AFDC because of an eligibility re
quirement under that program that is 
specifically prohibited under title XIX 
(§435.113);

(d) The following individuals, if the 
agency provides medicaid to them as 
categorically needy:

(1) Individuals who would be eligible 
for AFDC if the State’s AFDC plan 
were as broad as - allowed under title 
IV-A (§435.223).

(2) Individuals who would be eligible 
for AFDC if child care costs were paid 
from earnings (§ 435.220).

(3) Caretaker relatives of children 
who are ineligible for AFDC because 
of age or school attendance require
ments (§ 435.221).

(4) Individuals under age 21 who are 
ineligible for AFDC because they are 
not dependent children (§ 435.222).
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§ 435,320 Medically needy coverage of the 
aged, blind, and disabled! in Sates that 
cover individuals receiving SSI.

If thé' agency provides1 medicaid to 
individuals receiving SSI and elects to 
cover the medically needy, it must pro
vide medicaid ta the following individ
uals who meet the income and re
source requirements of subpart I  of 
this part:

(a) Aged, blind, and disabled individ
uals (§ 435.120).

(b) Aged, blind, and disabled individ
uals who are ineligible for SSI or an 
optional State supplement because of 
an eligibility requirement under those 
programs that is specifically prohibit
ed under title XIX (§ 435.122).
§ 435.321 Medically needy coverage of the 

aged, blind, and disabled in States that 
impose more restrictive eligibility re
quirements'.

(a) If an agency provides medicaid 
only to those aged,, blind, or disabled 
individuals who meet more restrictive 
requirements than used under SSI and 
elects, to caver the medically needy,, it 
must provide medicaid to agedy blind, 
and disabled individuals who—

(1) Have income and resources 
within the standards established 
under subpart I of this part;, and

(>2) If applying as blind or disabled, 
meet the blindness or disability re
quirements established under 
§435.121.

(b) To determine whether an- individ
ual is covered as categorically needy or 
medically needy, the agency must—

C l)  Consider as categorically needy 
those individuals who meet the State’s 
categorically needy financial standard 
and (i) who, before their incurred 
medical expenses are deducted from 
income, meet the financial eligibility 
requirements for SSI or a State sup
plement under § 435.230; or (ii) whose 
OASDI increases, are not counted 
under §§ 435.134 and 435.135.

(20 Consider as medically needy all 
other individuals.
§r435.325 Protected medically needy cover

age for blind and disabled individuals 
eligible in December 1973.

If an agency provides medicaid to 
the medically needy, it must cover in
dividuals who—

(a) Were eligible as medically needy 
under the medicaid plan ins December 
1973 on the basis of the blindness or 
disability criteria of the AB, APTD, or 
AABD plan;

(b) For each consecutive month 
after December 1973,, continue to 
meet—

( 1) Those blindness or disability cri
teria; and

(2) The eligibility requirements for 
the medically needy under the Decem
ber 1973 medicaid plan; and

Gel Meet the current requirements 
for eligibility as medically needy 
under the medicaid plan except for 
blindness or disability* criteria.

Subpart E— General Eligibility 
Requirements

§ 435.400 Scope.
This subpart prescribes general re

quirements for determining the eligi
bility of both categorically and medi
cally needy individuals specified in 
subparts B, C, and D of this part.
§ 435.401 General rules.

(a) A medicaid agency may not 
impose any eligibility requirement 
that is prohibited under title XIX of 
the Act.

(b) The agency must base any op
tional group covered under subparts B 
and C of this part on reasonable classi
fications that do not result in arbi
trary or inequitable treatment of indi
viduals and groups and that are con
sistent with the objectives of title 
XIX.

(e) The agency must not use require
ments for determining eligibility for 
optional coverage groups that are—

CD For families and children, more 
restrictive than those used under the 
State’s AFDG plan; and

(20 For aged, blind, and disabled in
dividuals, more restrictive than those 
used under SSI, except for individuals 
receiving an optional State supple
ment as specified in §435.236 or indi
viduals. in categories specified by the 
agency under § 435.121.
§ 435,402 Citizenship and alienage.

The agency must provide medicaid 
to otherwise eligible residents o f the 
United States who are—

(a) Citizens; or
(b) Aliens lawfully admitted for per

manent residence or permanently re
siding in the United States under color 
of law, including any alien who is law
fully present in the United States 
under sec. 203(a)(7) or sec. 212(d)(5) of 
the Immigration and Nationality Act.
§ 435.403 State residence.

(a) The agency must provide medic
aid to otherwise eligible residents of 
the State.

(b) For purposes of this section—
(1) “Resident" of a State is an indi

vidual who is living in the State volun
tarily with the intention of making, his 
home there and is not living in the 
State for a temporary purpose. A child 
is a resident of the State in which he 
is living other than on a temporary 
basis.

(2) In determining residence, the 
agency may not consider the reason 
for which the individual entered the 
State, except to the extent that the 
reason may bear upon whether he is

residing in the State voluntarily or for 
a temporary purpose.

(3) An individual retains his resi
dence until he abandons it. Temporary 
absence from the State, with subse
quent returns to the State or intent to 
return when the purposes of the ab
sence have been accomplished, does 
not interrupt residence.
§ 435.404 Applicant’s choice of category.

The agency must allow an individual 
who would be eligible under more 
than one category to have his eligibil
ity determined for the category he se
lects.
Subpart F— Categorical Requirements 

for Eligibility

§. 435500 Scope.
This subpart prescribes categorical 

requirements for determining the eli
gibility of both categorically and medi
cally needy individuals, specified in 
subparts B, C, and D of this part.

D e p e n d e n c y

§ 435510 Determination of dependency.
For families, with dependent chil

dren who are not receiving AFDC„ the 
agency must use the definitions and 
procedures set forth under the State’s 
AFDC plan to determine whether—

(a) An individual under age 21 is a 
dependent child because he is deprived 
of parental support or care;, and

(b) An individual is an eligible 
member of a family with dependent 
children.

A ge *

§ 435520 Age requirements for the aged 
and children.

(a) The agency must not impose—
(1) An age requirement of more than 

65 years;
(2) An age requirement that ex

cludes an individual under age 21 who 
would be eligible for AFDC if he met 
AFDC age or school attendance re
quirements; or

(31 A tower age requirement than 
that under the State’s  AFDC plan.

(b) In determining age, the agency 
must use the common-law method 
(under which an age is reached the 
day before the anniversary of birth), 
except—

(1) For families and children, the 
agency must use the popular usage 
method (under which an age is 
reached on the anniversary of birth), 
if this method is used under the 
State’s AFDC plan; and

(2) For aged, blind, or disabled indi
viduals, the agency may use the popu
lar usage method, if the plan- provides 
under §435.121,, for coverage o f aged, 
blind, or disabled individuals who meet 
more restrictive eligibility require
ments than those under SSI.
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(c) The agency may use an arbitrary 
date, such as July 1, for determining 
an individual’s age if the year, but not 
the month, of his birth is known.

B l in d n e s s

§ 435.530 Definition of blindness.
(a) Definition. The agency must use 

the same definition of blindness as 
used under SSI, except that—

(1) In determining the eligibility of 
individuals whose medicaid eligibility 
is protected under §§435.130 through
435.134, the agency must use the defi
nition of blindness that was used 
under the medicaid plan in December 
1973; and

(2) The agency may use a more re
strictive definition to determine eligi
bility under § 435.121, if the definition 
is no more restrictive than that used 
under the medicaid plan on January 1, 
1972.

(b) State plan requirement The 
State plan must contain the definition 
of blindness, expressed in ophthalmic 
measurements.
§ 435.531 Determinations of blindness.

(a) Except as specified in paragraph
(b) of this section, in determining 
blindness—

(1) A physician skilled in the dis
eases of the eye or an optometrist, 
whichever the individual selects, must 
examine him, unless both of the appli
cant’s eyes are missing;

(2) The examiner must submit a 
report of examination to the medicaid 
agency; and

(3) A physician skilled in the dis
eases of the eye (for example, an oph
thalmologist or an eye, ear, nose, and 
throat specialist) must review the 
report and determine on behalf of the 
agency—

Ci) Whether the individual meets the 
definition of blindness; and

(ii) Whether and when re-examina
tions are necessary for periodic rede
terminations of eligibility, as required 
under 45 CFR 206.10(a)(9)(iii), Blind
ness is considered to continue until 
the reviewing physician determines 
that the recipient’s vision has im
proved so that he no longer meets the 
definition.

(b) If an agency provides medicaid to 
individuals receiving SSI on the basis 
of blindness, this section does not 
apply for those individuals.

D i s a b i l it y

§ 435.540 Definition of disability.
(a) Definition. The agency must use 

the same definition of disability as 
used under SSI, except that—

(1) In determining the eligibility of 
individuals whose medicaid eligibility 
is protected under §§435.130 through
435.134, the agency must use the defi
nition of disability that was used
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under the medicaid plan in December 
1973; and

(2) The agency may use a more re
strictive definition to determine eligi
bility under §435.121, if the definition 
is no more restrictive than that used 
under the medicaid plan on January 1, 
1972.

(b) State plan requirements. The 
State plan must contain the definition 
of disability.
§ 435.541 Determinations of disability.

(a) Except as specified in paragraph
(d) of this section, the agency must 
obtain a medical report and a social 
history for individuals applying for 
medicaid on the basis of disability. 
The medical report must include a di
agnosis based on medical evidence. 
The social history must contain 
enough information to enable the 
agency to determine disability.

(b) A physician and a social worker, 
qualified by professional training and 
experience, must review the medical 
report and social history and deter
mine on behalf of the agency whether 
the individual meets the definition of 
disability. The physician must deter
mine whether and when reexamina
tions will be necessary for periodic re
determinations of eligibility as re
quired under 45 CFR.§ 206.10(a)(9)(iii).

(c) In subsequently determining dis
ability, the physician and social 
worker must review reexamination re
ports and the social history and deter
mine whether the individual continues 
to meet the definition. Disability is 
considered to continue until this deter
mination is made.

(d) If an agency provides medicaid to 
individuals receiving SSI on the basis 
of disability, this section does not 
apply for those individuals.

Subpart G— General Financial 
Eligibility Requirements

§ 435.600 Scope.
This subpart prescribes general fi

nancial requirements for determining 
the eligibility of both categorically 
and medically needy individuals speci
fied in subparts B, C, and D of this 
part. Subparts H and I prescribe addi
tional financial requirements.
§ 435.602 Limitation on the financial re

sponsibility of relatives.
Except for a spouse of an individual 

or a parent for a child who is under 
age 21 or blind or disabled, the agency 
must not—

(a) Consider income and resources of 
any relative available to an individual; 
nor

(b) Collect reimbursement from any 
relative for amounts paid by the 
agency for services provided to an indi
vidual.

45211
§ 435.603 Applications for other benefits.

(a) As a condition of eligibility, the 
agency must require applicants and re
cipients to take all necessary steps to 
obtain any annuities, pensions, retire
ment, and disability benefits to which 
they are entitled, unless they can 
show good cause for not doing so.

(b) Annuities, pensions, retirement 
and disability benefits include, but are 
not limited to, veterans’ compensation 
and pensions, OASDI benefits, rail
road retirement benefits, and unem
ployment compensation.

Subpart H— Financial Requirements 
for the Categorically Needy

§ 435.700 Scope.
This subpart prescribes financial re

quirements for determining the eligi
bility of categorically needy individ
uals under subparts B and C of this 
part. The requirements apply only to 
individuals who are not receiving 
AFDC, SSI, or an optional State sup
plement. The financial eligibility re
quirements of AFDC, SSI, or the State 
supplement apply to individuals re
ceiving those payments. This subpart 
also prescribes requirements for apply
ing an institutionalized recipient’s 
income to cost of care.
F in a n c ia l  R e q u ir e m e n t s  A pp l ic a b l e

t o  O p t io n a l  G r o u p s : F a m il ie s  a n d
C h il d r e n

§ 435.711 General requirements.
In determining eligibility for fami

lies and children, a medicaid agency 
must apply the financial eligibility re
quirements of the State’s AFDC plan.
§ 435.712 Financial responsibility of 

spouses and parents.
(a) For families and children, the 

agency must consider income and re
sources of spouses or parents as availa
ble to the individual whether or not 
they are actually contributed, if they 
live in the same household. For this 
purpose, “parent” includes a steppar
ent if he is equally liable with the nat
ural parent for the support of children 
under State law of general applicabil
ity.

(b) If the spouse or parent does not 
live with the individual, the agency 
must consider only income and re
sources that are actually contributed 
to the individual from a parent or 
spouse as available to him.

(c) Even if State law confers adult 
status below age 21, the agency must 
consider parental income and re
sources as available to a child, if he is 
living with the parent, until he be
comes 21.
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F in a n c ia l  E l ig i b il i t y  R e q u ir e m e n t s  
A p p l ic a b l e  t o  O p t i o n a l  G r o u p s : 
T h e  A ged ,, B l in d , a n d  D isa b l e d  i n  
S t a t e s  C o v e r in g  I n d iv id u a l s  R e
c e iv in g  S S I

§ 435.721 General requirements.
fa) This section applies when an 

ageney provide» medicaid to—
(1) All SSI recipients or to all SSI re

cipients and to State supplement re
cipients;: and

(-2) One or more of the optional cov
erage groups specified in §§ 435.210 
(eligible for but not receiving, cash), 
435.211 and 435.231 (institutionalized 
individuals);

(b) If the agency, under §435.120, 
provides medicaid to SSI recipients 
but not to optional State supplement 
recipients, it must use the SSI finan
cial eligibility requirements to deter
mine medicaid eligibility of aged, 
blind, and disabled individuals under 
the« optional provisions of §§ 435.210, 
435.211, and 435.231. However, under 
§435.231, ft may use a higher income 
standard than SSI to determine eligi
bility for institutionalized individuals.

(c) If the agency provides medicaid 
to SSI recipients and, under § 435.230, 
to individuals; who are not receiving 
SSI but are receiving optional State 
supplements, the ageney must use the 
following criteria to determine medic
aid eligibility under the optional provi
sions of §§435.210, 435.211, and 435.231 
for aged, blind, and disabled individ
uals:

(1) The agency must use the SSI fi
nancial eligibility requirements for in
dividuals who would be eligible for SSI 
but would not be eligible for an op
tional State supplement.

( 2 ) The agency must use the supple
ment program’s financial eligibility re
quirements for individuals who would 
be eligible for an optional State sup
plement; However, the agency may use 
a higher income standard than SSI or 
the State supplement program to de
termine eligibility of institutionalized 
individuals under § 435.231.

(d) In determining eligibility under 
paragraph (by or (c)> of this section, 
the agency must use the- SSI deduc
tions from income and resources and 
budgeting, methods set forth in 20 
C F R  part 416, unless greater deduc
tions from income and higher income 
standards are used in. an optional 
State suppleqient program that meets 
the requirements of § 435.230.
§ 435.722 Institutionalized individuals who 

would not be eligible for cash assist
ance if they were not institutionalized.

(a) If an agency, under §435.231, 
provides; medicaid to individuals in 
medical institutions and intermediate 
care facilities who would, not be eligi
ble for SSI or State supplements if 
they were not institutionalized, the

agency must use income standards 
based on the greater need for financial 
assistance that the individuals would 
have if they were not in the institu
tion. The standards may vary by the 
level of institutional care needed by 
the individual (hospital, skilled nurs
ing, or intermediate level care), or by 
other factors related to individual 
needs, (See §435.1005 for FFP limits 
on Income standards established under 
this section.)

(b) In deterininiaag the eligibility of 
individuals under the income stand
ards established under this section, 
the agency must not take into account 
income that would be disregarded in 
determining eligibility for SSI or for 
an optional State supplement.

(c) The agency must apply the 
income standards established1 under 
this section effective with the first full 
month of institutionalization.
§ 435,723 Financial responsibility of 

spouses.
(a) If the agency provides medieaid 

to SSI recipients, it must meet the re
quirements of this section in determin
ing eligibility ©f aged, blind, and dis
abled individuals under the optional 
coverage provisions of §§ 435.210, 
435,211, and 435,231.

(b) The agency must consider 
income and resources of spouses living 
in the samp household as available to 
each other, whether ©r not they are 
actually contributed.

(c) If both spouses apply or are eligi
ble as aged, blind, or disabled and 
cease to live together, the agency must 
consider their income and resources as 
available to each other for the first 6 
months after the month they cease to 
live together. After this 6-month

. period, the ageney must consider only 
the income and resources that are ac
tually contributed by one spouse to 
the other.

(d) If only one spouse in a couple ap
plies or is eligible and they cease to 
live together, the agency must consid
er only the’ income and resources of 
the eligible spouse that are: actually 
contributed to the eligible spouse after 
the month in which they cease to live 
together.
§ 435.724 Financial responsibility of par

ents for blind or disabled children.
(a) * H the agency provides medicaid 

to SSI recipients, it must meet the re
quirements of this section, in determin
ing eligibility of blind and disabled 
children under the optional coverage 
provisions of §§435.210, 435.211, and 
235.231.

(b) If the child is under age 15 and is 
living in the same household with a 
parent or spouse of a parent, the 
agency must, consider the parent’s or 
spouse’s- income and resources availa
ble to the child, whether or not they

are actually contributed.. This rule also 
applies to a child under 21 living, in 
the same household, if he is regularly 
attending a school, college, or universi
ty or is receiving technical training de
signed to prepare him for gainful em
ployment.

(c) After the month m which the 
child ceases to live with a parent or 
spouse of a parent, the agency must 
consider only the income and re
sources of that parent or spouse that 
are actually contributed to  the child. 
This rule applies even if the child re
turns to the household for periodic 
visits.
§435.725 Post-eligibility treatment of 

income and resources of institutional
ized individuals: Application of patient 
income to the cost of care.

(a) The agency must reduce its pay
ment to an institution, for services 
provided to an individual specified in 
paragraph Cb) of this section, by de
ducting the amounts specified in para
graph (c) from the individual’s income.

(b) This section applies to the fol
lowing individuals in medical institu
tions and intermediate care facilities:

CD Individuals receiving cash assist
ance under SSI or AFDC who are eligi
ble for medicaid under §§435.110 or 
435.120,

(2) Individuals who would be eligible 
for AFDC, SSI, or an optional State 
supplement except for their institu
tional status and who are eligible for 
medieaid under §435,211.

(30 Aged, blind, and disabled individ
uals who are eligible for medicaid, 
under §435.231, under a higher income 
standard than the standard used in de
termining eligibility for SSI or option
al State supplements,

dc) In reducing its payment to the in
stitution, the agency must deduct the 
following amounts; in the following 
order, from the individual's total 
meome including amounts disregarded 
in determining eligibility:

(!)' A personal needs- allowance that 
is reasonable in amount for clothing 
and other personal needs of the indi
vidual while in the institution. This 
protected personal needs allowance 
must be at least—

(i) $25 a month for an aged, blind, or 
disabled individual, including a child 
applying for medicaid on the basis of 
Mmdness or disability;

(ii) $50 a month for an institutional
ized couple if both spouses are aged, 
blind, or disabled and their income is 
considered available to each other in 
determining eligibility; and

(iil) For other individuals, a reason
able amount set by the agency, based 
on. a reasonable difference in- their 
personal needs from those of the aged, 
blind, and disabled. Although the per
sonal needs, allowance is protected for 
his use, the individual must use it. to
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pay for any cost-sharing charges thé 
agenoy imposes under §§ 447.50 
through 447.59 of this subchapter, if 
he has no other income.

(2) For an individual with only a 
spouse at home, an additional amount 
for the maintenance needs of the 
spouse. This amount must be based on 
a reasonable assessment of need but 
must not exceed the highest of—

(i) The amount of the income stand
ard used to determine eligibility for 
SSI for an individual living in his own 
home, if the agency provides medicaid 
only to individuals receiving SSI;

(ii) The amount of the highest 
income standard, in the appropriate 
category of age, blindness, or disabil
ity, used to determine eligibility for an 
optional State supplement for an indi
vidual in his own horned if the agency 
provides medicaid to optional State 
supplement recipients under § 435.230; 
or

(iii) The amount of the medically 
needy income standard for one person 
established under §435.812, if the 
agency provides medicaid under the 
medically needy coverage option.

(3) For an individual with a family 
at home, an additional amount for the 
maintenance needs of the family. This 
amount must—

(i) Be based on a reasonable assess
ment of their financial need;

(ii) Be adjusted for the number of 
family members living in the home; 
and

(iii) Not exceed the higher of the 
need standard for a family of the same 
size used to determine eligibility under 
the State’s AFDC plan or the medical
ly needy income standard established 
under subpart I of this part for a 
family of the same size.

(4) Amounts for incurred expenses 
for medical or remedial care that are 
not subject to payment by a third 
party, including—

(i) Medicare and other health insur
ance premiums, deductibles, or coin
surance charges; and

(ii) Necessary medical or remedial 
care recognized under State law but 
not covered under the State’s medicaid 
plan, subject to reasonable limits the 
agency may establish on amounts of 
these expenses.

(d) In determining the amount of 
the individual's income to be used tp 
reduce the agency’s payment to the in
stitution, the agency may, for single 
individuals, deduct an amount (in ad
dition to the personal needs 
allowance) for maintenance of the in
dividual’s home if—

(1) The amount is deducted for not 
more than a 6-month period; and

(2) A physician has certified that the 
individual is likely to return to his 
home within that period.

F in a n c ia l  E l i g i b il i t y  f o r  t h e  A ged ,
B l in d , a n d  D is a b l e d  i n  S t a t e s  U s in g
M o r e  R e s t r ic t iv e  R e q u ir e m e n t s
T han SSI

§ 435.731 General requirements for deter
mining income eligibility in States 
using more restrictive requirements 
than SSI.

(a) Requirements applicable to all 
individuals. If the agency, under 
§ 435.121, uses any requirement for 
aged, blind, or disabled individuals 
more restrictive than an eligibility re
quirement under SSI or optional State 
supplement program, the agency must 
determine income in accordance with 
§ 435.732 with respect to any category 
for which more restrictive require
ments are imposed. The agency must 
use the procedures in § 435.732 regard
less of the type of restrictive eligibility 
factor imposed.

(b) Income standard for institution
alized individuals. The agency must 
use lower income standards to deter
mine eligibility for individuals who are 
in medical institutions or intermediate 
care facilities than it uses for 
noninstitutionalized individuals. Those 
standards must be reasonable in 
amount for clothing and personal 
needs of the individual and must be at 
least—

(1) $25 a month for single individ
uals; and

(2) $50 a month for an institutional
ized coupled if both spouses are aged, 
blind, or disabled and their income is 
considered available to each other in 
determining eligibility.
§ 435.732 Procedures for determining 

income eligibility.
The agency must determine income 

eligibility of individuals in the catego
ries specified in § 435.731(a) in the fol
lowing manner:

(a) Determining countable income. 
Except for individuals in medical insti
tutions and intermediate care facili
ties, the agency must deduct the fol
lowing amounts from income to deter
mine the individual’s countable 
income (see §435.733 for determining 
countable income for institutionalized 
individuals):

(1) Any SSI benefit the individual 
receives.

(2) Any optional State supplement 
the individual receives.

(3) Increases in OASDI that are de
ducted under §§435.134 and 435.135(c) 
for individuals specified in those sec
tions.

(4) Other deductions from income 
applied under the medicaid plan.

(b) Eligibility based on countable 
income. If countable income deter
mined under paragraph (a) of this sec
tion or, for institutionalized individ
uals, under § 435.733, is equal to or less 
than the applicable income standard

established under §§435.121 or 
435.731(b), the individual is eligible for 
medicaid.

(c) Deduction of incurred medical 
expenses. (1) If countable income ex
ceeds the income standard, the agency 
must deduct from income expenses in
curred by the individual or financially 
responsible relatives for necessary 
medical and remedial services that are 
recognized under State law and are 
not subject to payment by a third 
party, including medicare and other 
health insurance premiums, deducti
bles or coinsurance charges, and co
payments or deductibles imposed 
under §§ 447.51 or 447.53 of this sub
chapter.

(2) The agency may set reasonable 
limits on the types of incurred medical 
expenses to be deducted from income.

(d) Eligibility based on incurred 
medical expenses. If, after incurred 
medical expenses are deducted, count
able income is equal to or less than the 
income standard, the individual is eli
gible for medicaid.
§ 435.733 Institutionalized aged, blind, or 

disabled individuals: Determination of 
countable income.

For purposes of §-435.732(a), the 
agency must determine countable 
income for institutionalized individ
uals in the following manner:

(a) The agency must consider all of 
the individual’s income available to 
him without deducting the amounts 
specified in § 435.732(a) (l)-(4) (SSI 
and State supplement payments, 
OASDI increases, and other deduc
tions specified in the medicaid plan);

(b) If the individual has only a 
spouse at home, the agency must 
deduct from the individual’s income 
ah amount for the spouse’s mainte
nance needs. This amount must be 
based on a reasonable assessment of 
need but must not exceed the higher 
of—

(i) The more restrictive income 
standard established under §435.121; 
or

(ii) The medically needy standard 
for an individual;

(c) If the individual has a family at 
home, the agency must deduct from 
his income an amount for their main
tenance needs. This amount must—

(i) Be based on a reasonable assess
ment of their financial need;

(ii) Be adjusted for the number of 
family members; and

(iii) Not exceed the higher of the 
need standard under the State’s AFDC 
plan or the medically needy standard 
for a family of the same size; and

(d) For an individual with no spouse 
or family at home, the agency may 
deduct from his income an amount for 
maintenance of his home if—

(1) The amount is deducted for not 
more than a 6-month period; and
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(2) A physician has certified that the 
individual is likely to return to his 
home within that period.
§ 435.734 Financial responsibility of 

spouses and parents.
In determining medicaid eligibility 

of an aged, blind, or disabled individu
al under requirements more restrictive 
than those used under SSI, the agency 
must consider the income and re
sources of spouses and parents as 
available to the individual in the 
manner specified in §§ 435.723 and 
435.724 or in a more extensive manner, 
but not more extensive than the re
quirements in effect under the medic
aid plan on January 1,1972.
F in a n c ia l  R e q u ir e m e n t s  A p p l ic a b l e

t o  I n d iv id u a l s  u n d e r  P r o tec ted
C overag e  P r o v is io n s

§ 435.740 Protected medicaid eligibility for 
individuals eligible in December 1973.

In determining whether individuals 
continue to meet the income require
ments used in December 1973, for pur
poses of determining^ eligibility under 
§§435.131, 435.132, and 435.133, the 
agency must deduct increased OASDI 
payments to the same extent that 
these deductions were in effect in De
cember 1973. These deductions are re
quired by section 306 of the Social Se
curity Amendments of 1972 (Pub. L. 
92-603) and section 1007 of Pub. L. 91- 
172 (enacted Dec. 30, 1969), modified 
by section 304 of Pub. L. 92-603.
Subpart I— Financial Requirements for 

the Medically Needy

§ 435.800 Scope.
This subpart prescribes financial re

quirements for determining the eligi
bility of medically needy individuals 
under subpart D of this part.

M e d ic a l l y  N e e d y  I n c o m e  S t a n d a r d s

§ 435.811 General requirement.
To determine eligibility of medically 

needy individuals and families, a med
icaid agency must use one income 
standard for all single individuals and 
one standard for all families of the 
same size.
§ 435.812 Medically needy income stand

ard for one person, noninsti- tutiona- 
lized.

(a) Except as allowed under para
graph (b) of this section, the agency 
must use an income standard to deter
mine eligibility of noninstitutionalized 
individuals that at least equals the 
highest of the following amounts:

(1) The amount of the payment 
standard for an individual that is gen
erally used to determine eligibility 
under the State's AFDC plan.

(2) If the agency provides medicaid 
to all individuals receiving SSI, the
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amount of the income standard used 
to determine eligibility under SSI of 
an individual in his home.

(3) If the agency provides medicaid, 
under §435.230, to individuals receiv
ing only optional State supplements, 
the amount of the highest income 
standard generally used to determine 
eligibility for an optional State supple
ment of an individual in his home.

(4) If the agency provides medicaid 
only to aged, blind, or disabled individ
uals who meet more restrictive eligibil
ity requirements than those under 
SSI, the amount of the highest income 
standard used to determine medicaid 
eligibility of an aged, blind, or disabled 
individual.

(b) An agency may use a lower 
income standard for individuals if—

(1) The income standard used under 
paragraph (a) of this section exceeds 
the maximum dollar amount on 
income allowed for purposes of FFP 
under § 435.1007; and

(2) The lower income standard at 
least equals the maximum amount al
lowed for purposes of FFP.
§ 435.813 Medically needy income stand

ard for one person, institutionalized.
(a) The agency must use a lower 

income standard than that specified in 
§ 435.812 to determine eligibility of in
dividuals in medical institutions and 
intermediate care facilities.

(b) The lower income standard must 
be reasonable in amount for cl6thing 
and personal needs of the individual 
while in the institution and must be at 
least—

(1) $25 a month for aged, blind, or 
disabled individuals including a child 
applying for medicaid on the basis of 
blindness or disability; and

(2) A reasonable amount set by the 
agency for other medically needy indi
viduals, based on a reasonable differ
ence in their personal needs from 
those of the aged, blind, and disabled.
§ 435.814 Medically needy income stand

ard for two persons, non-institutional
ized.

(a) Except as provided in paragraph
(b) of this section, the agency must 
use an income standard to determine 
eligibility for two persons who are not 
institutionalized that at least equals 
the highest of the following amounts:

(1) The amount of the payment 
standard for a family of two that is 
generally used to determine eligibility 
under the State’s AFDC plan.

(2) If the agency provides medicaid 
to all individuals receiving SSI, the 
amount of the income standard used 
to determine eligibility under SSI of a 
couple in which both spouses apply as 
aged, blind, or disabled and live in the 
same household.

(3) If the agency provides medicaid, 
under §435.230, to individuals receiv

ing only optional State supplements, 
the amount of the highest income 
standard generally used to determine 
eligibility for an optional State supple
ment for couples in which both 
spouses apply as aged, blind, or dis
abled and live in the same household.

(4) If the agency provides medicaid 
only to aged, blind, or disabled individ
uals who meet more restrictive eligibil
ity requirements than those under 
SSI, the amount of the highest income 
standard used to determine medicaid 
eligibility of couples in which both 
spouses apply as aged, blind, or dis
abled and are living in the same house
hold.

(b) An agency may use a lower 
income standard for two persons if—

(1) The income standard used under 
paragraph (a) of this section exceeds 
the maximum dollar amount on 
income allowed for purposes of FFP 
under § 435.1007; and

(2) The lower income standard at 
least equals the maximum amount al
lowed for purposes of FFP.
§ 435.815 Medically needy income stand

ards for institutionalized couples.
(a) The agency must use a lower 

income standard than that specified in 
§ 435.814 to determine the eligibility of 
couples in a medical institution or in
termediate care facility if—

(1) Both spouses apply for medicaid 
and are aged, blind, or disabled; and

(2) Their income is considered avail
able to each other in determining 
their eligibility for medicaid.

(b) The lower income standard must 
be reasonable in amount for clothing 
and personal needs of the couple while 
in the institution and must be at least 
$50 a month.
§ 435.816 Medically needy income stand

ards for three or more persons.
The agency must use an income 

standard to determine eligibility of 
families of three or more that at least 
equals the amount of the payment 
standard generally used to determine 
eligibility under the State’s AFDC 
plan for families of the same size. This 
rule also applies in determining eligi
bility of an individual under age 21 
living with his parents who is not eligi
ble as a dependent child and whose 
parents’ income and resources are con
sidered available to him under 
§ 435.821.

F in a n c ia l  R e s p o n s ib i l i t y  o f  
R e l a t iv e s

§ 435.821 Financial responsibility of rela
tives: Families and children.

(a) The agency must meet the re
quirements of this section in determin
ing eligibility, under § 435.310, of medi
cally needy families and children.
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Cb) The agency must consider 
income and resources of spouses or 
parents as available to the individual 
whether or not they are actually con
tributed, if they live in the same 
household. For this purpose, “parent” 
includes a stepparent if he is equally 
liable with the natural parent for the 
support of children under State law of 
general applicability.

(c) If the spouse or parent does not 
live with the individual, the agency 
must consider income and resources 
that are actually contributed by the 
spouse or parent as available to him. 
The agency must use the methods and 
procedures of the State’s AFDC plan 
to determine whether an individual is 
living with a spouse or parent.

(d) Even if State law of general ap
plicability confers adult status below 
age 21, the agency must consider pa
rental income and resources as availa
ble to a child, if he is living with the 
parent, until he becomes 21.
§ 435.822 Financial responsibility of rela

tives of aged, blind, or disabled individ
uals in States using SSI eligibility re
quirements.

(a) The agency must meet the re
quirements of this section in determin
ing eligibility, under § 435.320 of medi
cally needy aged, blind, or disabled in
dividuals.

(b) For aged, blind, or disabled indi
viduals with spouses—

(1) The agency must consider 
income and resources of spouses living 
in the same household as available to 
each ̂ >ther whether or not they are ac
tually contributed;

(2) If boith spouses apply or are eli
gible as aged, blind, or disabled and 
cease to live together, the agency must 
consider their income and resources as 
available to each other for the first 6 
months after the month they cease to 
live together. After this 6-month 
period, the agency must consider only 
thé income and resources that are ac
tually contributed by one spouse to 
the other; and

(3) If only one spouse in a couple ap
plies or is eligible and they cease to 
live together, the agency must consid
er only the income and resources of 
the ineligible spouse that are actually 
contributed to the eligible spouse after 
the month in which they cease to live 
together.

(c) For blind or disabled children—
(1) If the child is under age 18 and is

living in the same household with a 
parent or spouse of a parent, the 
agency must consider the parent’s or 
spouse’s income and resources as avail
able to the child whether or not they 
are actually contributed. This rule also 
applies to a child under 21 living in 
the same household, if he is regularly 
attending a school, college, or universi
ty or is receiving technical training de-
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signed to prepare him for gainful em
ployment;

(2) After the month in which the 
child ceases to live with a parent or 
spouse of a parent, the agency must 
consider only the income and re
sources of that parent or spouse that 
are actually contributed to him. This 
rule applies even if the child returns 
to the household for periodic visits.
§ 435.823 Financial responsibility of rela

tives of aged, blind, or disabled individ
uals in States using more restrictive re
quirements than SSI.

In determining medicaid eligibility, 
under §435.321, of medically needy 
aged, blind, or disabled individuals, the 
agency must consider the income and 
resources of spouses and parents avail
able in the same manner as they are 
considered available under § 435.734 
for categorically needy aged, blind, or 
disabled individuals.
M e d ic a l l y  N e e d y  I n c o m e  E l ig i b il i t y

§ 435.831 Income eligibility.
The agency must determine income 

eligibility of medically needy individ
uals in the following manner:

(a) Determining countable income. 
Except for individuals in medical insti
tutions and intermediate care facili
ties, the agency must deduct the fol
lowing amounts from income to deter
mine the individual’s countable 
income. (See § 435.832 for countable 
income for institutionalized individ
uals.) The agency must use a prospec
tive period of not more than 6 months 
to compute income.

(1) For families and children, the 
agency must deduct amounts that 
would be deducted in determining eli
gibility under the State’s AFDC plan.

(2) For aged, blind, or disabled indi
viduals in States covering all SSI re
cipients, the agency must deduct 
amounts that would be deducted in de
termining eligibility under SSI. How
ever, the agency must also deduct the 
highest amounts from income that 
would be deducted in determining eli
gibility for optional State supplements 
if these supplements are paid to all in
dividuals who are receiving SSI or 
would be eligible for SSI except for 
their income.

(3) For aged, blind, or disabled indi
viduals in States using income require
ments more restrictive than SSI, the 
agency must deduct amounts that are 
no more restrictive than those used 
under the medicaid plan on January 1, 
1972 and no more liberal than those 
deducted in determining eligibility 
under SSI or an optional State supple
ment. However, the amounts must be 
at least the same as those that would 
be deducted in determining eligibility, 
under §435.121, of the categorically 
needy.

45215

(b) Eligibility based on countable 
income. If countable income deter
mined under paragraph (a) of this sec
tion or, for institutionalized individ
uals, under § 435.832, Is equal to or less 
than the applicable income standard 
under §§435.812 through 435.816, the 
individual or family is eligible for med
icaid.

(c) Deduction of incurred medical 
expenses. (1) If countable income ex
ceeds the income standard, the agency 
must deduct from income, in the fol
lowing order, incurred medical ex
penses that are not subject to pay
ment by a third party;

(i) Medicare and other health insur
ance premiums, deductibles, or coin
surance charges, incurred by the indi
vidual or family or financially respon
sible relatives, including enrollment 
fees, copayments, or deductibles im
posed under §§ 447.51 or 447.53 of this 
subchapter.

(ii) Expenses incurred by the individ
ual or family or financially responsible 
relatives for necessary medical and re
medial services that are recognized 
under State law but not included in 
the plan.

(iii) Expenses incurred by the indi
vidual or family or by financially re
sponsible relatives for necessary medi
cal and remedial services that are in
cluded in the plan.

(2-)- The agency may set reasonable 
limits on the amounts of incurred 
medical expenses to be deducted from 
income.

(d) Eligibility based on incurred 
medical expenses. If, after incurred 
medical expenses are deducted, count
able income is equal to or less than the 
income standard, the individual or 
family is eligible for the rest of the 
period for which eligibility is deter
mined.
§ 435.832 Determining countable income: 

Institutionalized individuals.
To determine countable income for 

purposes of § 435.831 of medically 
needy individuals in medical institu
tions and intermediate care facilities, 
the agency must deduct the following 
amounts from the total income availa
ble to the individual.

(a) Deduction for spouse. If an indi
vidual has only a spouse at home, the 
agency must deduct an amount for the 
spouse’s maintenance needs. This 
amount must be based on a reasonable 
assessment of the spouse’s financial 
need but must not exceed the highest 
of the following amounts:

(1) The amount of the income stand
ard used to determine eligibility under 
SSI of an individual in his home, if the 
agency provides medicaid to all indi
viduals receiving SSI.

(2) The amount of the highest 
income standard generally used to de
termine eligibility for an optional
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State supplement of an individual in 
his home, if the agency provides med
icaid under § 435.230(a) (1) through (3) 
to aged, blind, or disabled individuals 
receiving a supplement.

(3) The amount of the highest 
income standard used to determine 
medicaid eligibility of aged, blind, or 
disabled individuals, if the agency pro
vides medicaid under §435.121 only to 
aged, blind, or disabled individuals 
who meet more restrictive income re
quirements than those under SSI.

(4) The amount of the medically 
needy income standard for one person 
established under § 435.$12.

(b) Deduction for family. If an indi
vidual in an institution has a family at 
home, the agency must deduct an 
amount for their maintenance needs. 
This amount must—

(1) Be based on a reasonable assess
ment of their financial need;

(2) Be adjusted for the number of 
family members; and

(3) Not exceed the higher of the 
need standard for a family of the same 
size used to determine eligibility under 
the State’s AFDC plan or the medical
ly needy income standard for a family 
of the same size established under 
§ 435,816.

(c) Deduction for home mainte
nance. The agency may, for single in
dividuals, deduct an amount to main
tain his home, if— _

(1) The amount is deducted for not 
more than a 6-month period.

(2) A physician has certified that the 
individual is likely to return to his 
home within that period.
M e d ic a l l y  N e e d y  R e so u r c e  S t a n d a r d s

§435.840 Medically needy resource stand
ards for individuals and two-person 
families.

(a) Except as allowed in paragraph
(b) of this section, the agency must 
use resource standards to determine 
eligibility of individuals and two- 
person families that are at least equal 
to the higher of the following stand
ards by type of resource, such as a sav
ings account or personal property:

(1) For an individual, the resource 
standard generally used under the 
State’s AFDC plan or the resource 
standard used under SSI for an indi
vidual.

(2) For a two-person family, the re
source standard used under the State’s 
AFDC plan for a two-person family or 
the resource standard used under SSI 
for a couple in which both individuals 
are aged, blind, or disabled.

(b) The agency may use more re
strictive resource standards for aged, 
blind, or disabled individuals or cou
ples if—

(1) The agency uses, under §435.121, 
more restrictive resource requirements 
to determine eligibility of the categori-
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cally needy than those used under 
SSI; and

(2) Those resource requirements are 
no more restrictive than those used 
for the categorically needy under 
§435.121.

(c) The standard for liquid assets 
must increase by family size.
§435.841 Medically needy resource stand

ards for families of three or more per
sons.

(a) The agency must use resource 
standards to determine eligibility of 
families of three or more that are at 
least equal to the higher of the follow
ing standards by type of resource:

(1) The resource standards generally 
used under the State’s AFDC plan to 
determine eligibility of families of the 
same size.

(2) The resource standards used 
under SSI to determine eligibility of a 
couple in which both spouses are aged, 
blind, or disabled. \

(b) The standard for liquid assets 
must increase by family size.
D e t e r m in in g  E l ig i b il i t y  o n  t h e  B a s i s  

o f  R e s o u r c e s

§435.845 Medically needy resource eligi
bility.

To determine eligibility on the basis 
of resources for medically needy indi
viduals, the agency must—

(a) Consider only the individual’s re
sources and those that are considered 
available to him under the financial 
responsibility requirements for rela
tives in §§ 435.821, 435.822, or 435.823;

(b) Consider only resources available 
during the period for which income is 
computed under § 435.831(a);

(c) For families and children deduct 
the value of resources that would be 
deducted in determining eligibility 
under the State’s AFDC plan;

(d) For aged, blind, or disabled indi
viduals in States covering all SSI re
cipients, deduct the value of resources 
that would be deducted in determining 
eligibility under SSI;

(e) For aged, blind, or disabled indi
viduals in States using resource re
quirements more restrictive than SSI, 
deduct the value of resources in an 
amount no more restrictive than those 
deducted under the medicaid plan on 
January 1, 1972 and no more liberal 
than those deducted in determining 
eligibility under SSI.

However, the amounts must be at 
least the same as those that would be 
deducted in determining, under 
§ 435.121, the eligibility of the categor
ically needy; aifd

(f) Apply the resource standards es
tablished under §§ 435.840 or 435.841.

Subpart J [Reserved]
Subpart K— Federal Financial 

Participation

§435.1000 Scope.
This subpart specifies when, and the 

extent to which, FFP is available in 
expenditures for determining eligibil
ity and for medicaid services to indi
viduals determined eligible un îer this 
part, and prescribes limitations and 
conditions on FFP for those expendi
tures.
F F P  i n  E x p e n d it u r e s  f o r  D e t e r m in 

in g  E l ig i b il i t y  a n d  P r o v id in g  S er
v ic e s

§ 435.1001 FFP for administration.
(a) FFP is available in the necessary 

administrative costs the State incurs 
in determining and redetermining 
medicaid eligibility and in providing 
medicaid to eligible individuals.

(b) Administrative costs include any 
costs incident to an eye examination 
or medical examination to determine 
whether an individual is blind or dis
abled.
§ 435.1002 FFP for services.

(a) Except for the limitations and 
conditions specified in §§ 435.1007 and 
435.1008, FFP is available in expendi
tures for medicaid services for all re
cipients whose coverage is required or 
allowed under this part.

(b) FFP is available in expenditures 
for services provided to recipients who 
were eligible for medicaid in the 
month in which the medical care or 
services were provided except that, for 
recipients who establish eligibility for 
medicaid by deducting incurred medi
cal expenses from income, FFP is npt 
available for expenses that are the re
cipient’s liability. (See 45 CFR 
■206.10(a)(6) for regulations on retroac
tive eligibility for medicaid.)
§ 435.1003 Recipients determined ineligible 

for SSI.
(a) If the Social Security Adminis

tration (SSA) notifies an agency that a 
recipient has been determined ineligi
ble for SSI, FFP is available in medic
aid expenditures for services to the re
cipient as follows:

(1) If the agency receives the SSA 
notice by the 10th day of the month, 
FFP is available under this section 
only through the end of the month 
unless the recipient requests a hearing 
under 45 CFR 205.10.

(2) If the agency receives the SSA 
notice after the 10th day of the 
month, FFP is available only through 
the end of the following month, unless 
the recipient requests a hearing under 
45 CFR 205.10.

FEDERAL REGISTER, VOL 43, NO. 190— FRIDAY, SEPTEMBER 29, 1978



(3) If a recipient request^ a hearing, 
FFP is available as specified in 45 CFR 
205.10.

(b) The agency must take prompt 
action to determine eligibility after re
ceiving the SSA notice.
§ 435.1004 Recipients overcoming certain 

conditions of eligibility.
(a) FFP is available, as specified in 

paragraph (b) of this section, in ex
penditures for services provided to re
cipients who are overcoming certain 
eligibility conditions, including blind
ness, disability, continued absence or 
incapacity of a parent, or unemploy
ment of a father.

(b) FFP is available for a period not 
to exceed—

(1) The period during which a recipi
ent of AFDC, SSI or an optional State 
supplement continues to receive cash 
payments while these conditions are 
being overcome; or

(2) For recipients eligible for medic
aid only and recipients of AFDC, SSI 
or an optional State supplement who 
do not continue to receive cash pay
ments, the second month following 
the month in which the recipient’s 
medicaid eligibility would have been 
terminated.

L im i t a t i o n s  o n  FFP
§ 435.1005 Recipients in institutions eligi

ble under special outside standard.
For recipients in institutions whose 

medicaid eligibility is based on a spe
cial income standard established under 
§435.231, FFP is available in expendi
tures for services provided to those in
dividuals only if their income before 
deductions does not exceed 300 per
cent of the SSI benefit amount pay
able under section 1611(b)(1) of the 
Act to an individual in his own home 
who has no income or resources.
§ 435.1006 Recipients of optional State 

supplements only.
FFP is available in expenditures for 

services provided to individuals receiv
ing optional State supplements but 
not receiving SSI, if their income 
before deductions does not exceed 300 
percent of the SSI benefit amount 
payable under section 1611(b)(1) of 
the Act to an individual who has no 
income and resources.
§ 435.1007 Medically needy.

(a) FFP is available in expenditures 
for services provided to medically 
needy recipients whose annual income 
after deductions specified in §436.831
(a) and (c) and § 436.832 does not 
exceed the following amounts, round
ed to the next higher multiple of $100:

(1) For couples and families of two 
or more, 133 Va percent of the highest 
money payment that would ordinarily 
be made under the State’s AFDC plan

RULES AND REGULATIONS

to a family of the same size without 
income and resources. If the State’s 
AFDC plan specifies a maximum 
family size beyond which there is* no 
increase in benefits, the medically 
needy income levels for families whose 
size exceeds that maximum will be de
termined by adding an amount for 
each family member over the maxi
mum size. These amounts must be rea
sonably related to the amounts by 
which the State’s AFDC plan in
creases benefits for additional family 
members in families below the maxi
mum size.

(2) For individuals, 133Vb percent of 
an amount reasonably related to the 
highest money payment which would 
ordinarily be made under the State’s 
AFDC plan to a family of two without 
income and resources.
§ 435.1008 Institutionalized individuals.

(a) Except as provided in paragraph
(b) of this section, FFP is not available 
in expenditures for services provided 
to—

(i) Individuals who are inmates of 
public institutions as defined in 
§435.1009; or

(ii) Individuals under age 65 who are 
patients in an institution for tubercu
losis or mental diseases unless they are 
under age 22 and are receiving inpa
tient psychiatric services under 
§ 440.160 of this subchapter.

(b) FFP is available in expenditures 
for services furnished to eligible indi
viduals during the month in which 
they become inmates of a public insti
tution or patients in an institution for 
tuberculosis or mental diseases.

(c) An individual on conditional re
lease or convalescent leave from an in
stitution for mental diseases is not 
considered to be a patient in that insti
tution. However, such an individual 
who is under age 22 and has been re
ceiving inpatient psychiatric services 
under § 440.160 of this subchapter is 
considered to be a patient in the insti
tution until he is unconditionally re
leased or, if earlier, the date he 
reaches age 22.
§ 435.1009 Definitions relating to institu

tional status.
For purposes of FFP, the following 

definitions apply:
“Active treatment in institutions for 

the mentally retarded’’ requires the 
following:

(a) The individual’s regular partici
pation, in accordance with an individu
al plan of care, in professionally devel
oped and supervised activities, experi
ences, or therapies.

(b) An individual written plan of 
care that sets forth measurable goals 
or objectives stated in terms of desir
able behavior and that prescribes an 
integrated program of activities, expe
riences or therapies necessary for the
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individual to reach those goals or ob
jectives. The overall purpose of the 
plan is to help the individual function 
at the greatest physical, intellectual, 
social, or vocational level he can pres
ently or potentially achieve.

(c) An interdisciplinary professional 
evaluation that—

(1) Is completed, for a recipient, 
before admission to the institution but 
not more than 3 months before and, 
for an individual applying for medic
aid after admission, before the institu
tion requests payment;

(2) Consists of complete medical, 
social, and psychological diagnosis and 
evaluations and an evaluation of the 
individual’s need for institutional care; 
and

(3) Is made by a physician, a social 
worker and other professionals, at 
least one of whom is a qualified 
mental retardation professional as de
fined in § 442.401 of this subchapter.

(d) Réévaluation medically, socially, 
and psychologically at least annually 
by the staff involved in carrying out 
the resident’s individual plan of care. 
This must include review of the indi
vidual’s progress toward meeting the 
plan objectives, the appropriateness of 
the individual plan of care, assessment 
of his continuing need for institutional 
care, and consideration of alternate 
methods of care.

(e) An individual postinsti- tutionali- 
zation plan, as part of the individual 
pl(in of care, developed before dis
charge by a qualified mental retarda
tion professional and other appropri
ate professionals. This must include 
provision for appropriate services, pro
tective supervision, and other follow
up services in the resident’s new envi
ronment.

“In an institution’’ refers to an indi
vidual who is admitted to live there 
anà receive treatment or services pro
vided there that are appropriate to his 
requirements.

“Inmate of a public institution” 
means a person who is living in a 
public institution. An individual is not 
considered an inmate if—

(1) He is in a public educational or 
vocational training institution for pur
poses of securing education or voca
tional training; or

(2) He is in a public institution for a 
temporary period pending other ar
rangements appropriate to his needs.

“Inpatient” means a patient who has 
been admitted to a medical institution 
on recommendation of a physician or 
dentist and, is receiving room, board, 
and professional services in the insti
tution on a continuous 24-hour-a-day 
basis.

“Institution” means an establish
ment that furnishes (in single or mul
tiple facilities) food, shelter, and some 
treatment or services to four or more 
persons unrelated to the proprietor.
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“Institution for mental diseases” 

means an institution that is primarily 
engaged in providing diagnosis, treat
ment orbare of persons with mental 
diseases, including medical attention, 
nursing care and related services. 
Whether an institution is an institu
tion for mental diseases is determined 
by its overall character as that of a fa
cility established and maintained pri
marily for the care and treatment of 
individuals with mental diseases, 
whether or not it is licensed as such. 
An institution for the mentally retard
ed is not an institution for mental dis
eases.

“Institution for the mentally retard
ed or persons with related conditions” 
means an institution (or distinct part 
of an institution) that—

(1) Is primarily for the diagnosis, 
treatment, or rehabilitation of the 
mentally retarded or persons with re
lated conditions; and

(2) Provides, in a protected residen
tial setting, ongoing evaluation, plan
ning, 24-hour supervision, coordina
tion, and integration of health or re
habilitative services to help each indi
vidual function at his greatest ability.

“Institution for tuberculosis” means 
an institution that is primarily en
gaged in providing diagnosis, treat
ment, or care of persons with tubercu
losis, including medical attention, 
nursing care, and related services. 
Whether an institution is an institu
tion for tuberculosis is determined by 
its overall character as that of a facili
ty established and maintained primar
ily for the care and treatment of tu
berculosis, whether or not it is li
censed as such.

“Medical institution” means an insti
tution that—

(1) Is organized to provide medical 
care, including nursing and convales
cent care;

(2) Has the necessary professional 
personnel, equipment, and facilities to 
manage the medical, nursing, and 
other health needs of patients on a 
continuing basis in accordance with 
accepted standards;

(3) Is authorized under State law to 
provide medical care; and

(4) Is staffed by professional person
nel who are responsible to the institu
tion for professional medical and nurs
ing services. The services must include 
adequate and continual medical care 
and supervision by a physician; regis
tered nurse or licensed practical nurse 
supervision and services and nurses’ 
aid services, sufficient to meet nursing 
care needs; and a physician’s guidance 
on the professional aspects of operat
ing the institution.

“Patient” means an individual who 
is receiving needed professional ser
vices that are directed by a licensed 
practitioner of the healing arts toward 
maintenance, improvement, or protec-
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tion of health, or lessening of illness, 
disability, or pain.

“Persons with related conditions” 
means individuals who have epilepsy, 
cerebral palsy, or other developmental 
disabilities as defined under part C of 
the Developmental Disabilities Ser-‘ 
vices and Facilities Construction Act, 
Pub. L. 91-517 (enacted Oct. 30, 1970), 
as amended.

“Public institution” means an insti
tution that is the responsibility of a 
governmental unit or over whicfi a 
governmental unit exercises adminis
trative control. The term “public insti
tution” does not include a medical in
stitution as defined in this section, an 
intermediate care facility as defined in 
§§ 440.140 and 440.150 of this chapter, 
or a publicly operated community resi
dence that serves no more than 16 
residents, as defined in this section.

■“Publicly operated community resi
dence that serves no more than 16 
residents” is defined in 20 CFR 
416.231(b)(6)(i). A summary of that 
definition is repeated here for the in
formation of readers.

(a) In general, a publicly operated 
community residence means—

(1) It is publicly operated as defined 
in 20 CFR 416.231(b)(2).

(ii) It is designed or has been 
changed to serve no more than 16 resi
dents and it is serving no more than 
16; and

(iii) It provides some services beyond 
food and shelter such as social ser
vices, help with personal living activi
ties, or training in socialization and 
life skills. Occasional medical or reme
dial care may also be provided as de
fined in 45 CPU 228.1; and

(2) A publicly operated community 
residence does not include the follow
ing facilities, even though they accom
modate 16 or fewer residents:

(i) Residential facilities located on 
the grounds of, or immediately adja
cent to, any large institution or multi
ple purpose complex.

(ii) Educational or vocational train
ing institutions that primarily provide 
an approved, accredited, or recognized 
program to individuals residing there.

(iii) Correctional or holding facilities 
for individuals who are prisoners, have 
been arrested or detained pending dis
position of charges, or are held under 
court order as material witnesses or ju
veniles.

(iv) Hospitals, skilled nursing facili
ties, and intermediate care facilities.

“Resident of an intermediate care 
facility” is an individual who is—

(1) In need of and receiving profes
sional services to maintain, improve, or 
protect health or lessen disability or 
pain under the direction of a practi
tioner of the healing arts;

(2) Admitted to an intermediate care 
facility in accordance with §§450.370 
through 450.381 of this subchapter;

(3) Under care and supervision 24 
hours a day; and

(4) If he is in an institution for the 
mentally retarded, receiving active 
treatment as defined in this section.
R e q u ir e m e n t s  fo r  S t a t e  S u p p l e m e n t s

§ 435.1010 Requirement for mandatory 
State supplements.

(a) Except as specified in paragraph
(b) of this section, FFP is not available 
in medicaid expenditures in any quar
ter in which the State does not have in 
effect an agreement with the Secre
tary under section 212 of Pub. L. 93-66 
(July 9, 1973) for minimum mandatory 
State supplements of the basic SSI 
benefit.

(b) This section does not apply to 
any State that meets the conditions of 
section 212(f) of Pub. L. 93-66.
§435.1011 Requirement for maintenance 

of optinal State supplement expendi
tures.

(a) This section applies to States 
that make optional State supplement 
payments under section 1616(a) of the 
Act and mandatory supplement pay
ments under section 212(a) of Pub. L.
93-66.

(b) FFP in medicaid expenditures is 
not available in the following periods, 
if the State does not have in effect an 
agreement with the Secretary under 
section 1618 of the Act to maintain its 
December 1976 supplementary pay
ment expenditure levels:

(1) Any calendar quarter after June 
30, 1977; or

(2) If later, any calendar quarter 
after the one in which the State first 
makes supplementary payments.

PART 436— ELIGIBILITY IN  GUAM, 
PUERTO RICO, AND THE VIRGIN  
ISLANDS

Subpart A—G eneral Provisions and  Definitions

Sec.
436.1 Purpose and applicability.
436.2 Basis.
436.3 Definitions and use of terms.
436.10 State plan requirements.

Subpart B— M andatory  C overage  o f the  
C ategorically  N eedy

436.100 Scope.
436.110 Individuals receiving cash assist

ance.
436.111 Individuals who are not eligible for 

cash assistance because of a requirement 
not applicable under medicaid.

436.112 Individuals who would be eligible 
for cash assistance except for increased 
OASDI under Pub. L. 92-336, Pub. L. 92- 
336 (July 1,1972).

436.115 Individuals under 21 who are ineli
gible for AFDC because of age and 
school attendance requirements.

436.116 Families terminated from AFDC 
because of increased earnings or hours 
of employment.
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Subpart C—O ptions for C overage  a s  
Categorically  N eedy

436.200 Scope.
436.201 Individuals included in optional 

group.

Options for Coverage of F amilies and 
Children and the Aged, Blind , and D is 
abled

436.210 Individuals who would be eligible 
for but are not receiving cash assistance.

436.211 Individuals who would be eligible 
for cash assistance except for their insti
tutional status.

436.212 Individuals who would be eligible 
for cash assistance if the State plan for 
AFDC, OAA, AB, APTD, or AABD were 
as broad as allowed under the Act.

O ptions for Coverage of F amilies and 
Children

436.220 Individuals who would be eligible 
for AFDC if child care costs were paid 
from earnings.

436.221 Caretaker relatives of children who 
would be eligible for AFDC if they met 
age or school attendance requirements.

436.222 Individuals under age 21 who 
would be eligible for AFDC but do not 
qualify as dependent children.

Options for Coverage of the Aged, Blind , 
and D isabled

436.230 Essential spouses of aged, blind, or 
disabled, individuals receiving cash as
sistance.

Subpart D— O ptional C overage o f the 
M edically N eedy

436.300 Scope.
436.301 General rule.
436.310 Medically needy coverage of fami

lies and children.
436.320 Medically needy coverage of the 

aged, blind, and disabled.
436.330 Medically needy coverage of fami

lies and children and the aged, blind, 
and disabled.

Subpart E— G eneral Eligibility Requirem ents

436.400 Scope.
436.401 General rules.
436.202 Citizenship and alienage.
436.403 State residence.
436.404 Applicant’s choice of category.

Subpart F—Categorical R equirem ents for 
Eligibility

436.500 Scope.

D ependency

436.510 Determination of dependency.

Age

436.520 Age requirements for the aged and 
children.

Blindness

436.530 Definition of blindness.
436.531 Determination of blindness.

D isability

436.540 Definition of disability.
436.541 Determination of disability.

Subpart G— G eneral Financial Eligibility 
Requirem ents

Sec.
436.600 Scope.
436.602 Limitation on the financial respon

sibility of relatives.
436.603 Applications for other benefits.

Subpart H— Financial R equirem ents for the  
Categorically  N eedy

436.700 Scope.
436.711 Determination of financial eligibil

ity.

Subpart I— Financial R equirem ents for the  
M edically N eedy

436.800 Scope.
Medically Needy Income Standards

436.811 General requirement.,
436.812 Medically needy income standards 

for noninstitutionalized individuals.
436.813 Medically, needy income standard 

for institutionalized individuals.

F inancial R esponsibility of R elatives

436.821 Financial responsibility of spouses 
and parents.

Medically Needy Income Eligibility and
Liability for Payment of Medical Ex 
penses

436.831 Income eligibility.
436.832 Determining countable income: In

stitutionalized individuals.
Medically Needy R esource Standards

436.840 Medically needy resource stand
ards.

D etermining Eligibility on the Basis of 
R esources

436.845 Medically needy resource eligibil
ity.

S ubpart J  [R eserved]

Subpart K—-Federal Financial Participation 
(FFP)

436.1000 Scope.
FFP for Expenditures for D etermining 

Eligibility and Providing Services

436.1001 FFP for administration.
436.1002 FFP for services.
436.1003 Recipients overcoming certain 

conditions of eligibility.
436.1004 Institutionalized individuals.
436.1005 Definitions relating to institution

al status.

PART 436— ELIGIBILITY IN GUAM, 
PUERTO RICO, AND THE VIRGIN  
ISLANDS

Subpart A — General Provisions and 
Definitions

§ 436.1 Purpose and applicability.
This part sets forth, for Guam, 

Puerto Rico, and the Virgin Islands—
(a) The eligibility provisions that a 

State plan must contain;

(b) The mandatory and optional 
groups of individuals to whom medic
aid is provided under a State plan;

(C) The eligibility requirements and 
procedures that a medicaid agency 
must use in determining and redeter
mining eligibility, and requirements it 
may not use; and

(d) The availability of FFP for pro
viding medicaid and for administering 
the eligibility provisions of the plan.

See also 45 CFR 206.10, Application, 
Determination of Eligibility and Fur
nishing Assistance, for regulations on 
eligibility administration. These in
clude such matters as content and pro
cessing of applications for medicaid, 
dates of entitlement, etc.
§ 436.2 Basis.

This part implements the following 
sections of the Act, which state re
quirements and standards for eligibil
ity:
1902(a)(8) Opportunity to apply; assistance 

must be furnished promptly.
1902(a)(10) Required and optional groups. 
1902(a)(12) Determination of blindness. 
1902(a)(16) Out-of-State care for State 

residents.
1902(a)(17) Standards for determining eli

gibility; flexibility in the application of 
income eligibility standards.

1902(a)(19) Safeguards for simplicity of ad
ministration and best interests of recipi
ents.

1902(a)(34) Three-month retroactive eligi
bility.

1902(a)(a) (third paragraph after (37)) Eli
gibility despite .increased monthly insur
ance benefits under title II.

1902(b) Prohibited conditions for eligibil
ity.

1902(e) Fdur-month continued eligibility 
for families ineligible because of in
creased hours or income from employ
ment.

1905(a) (iMvii) List of eligible individuals. 
1905(a) (clause following (17)) Prohibitions 

against providing medicaid to certain in
stitutionalized individuals.

1905(a) (second sentence) Definition of es
sential person.

1905(d)(2) Definition of resident of an in
termediate care facility for the mentally 
retarded.

§ 436.3 Definitions and use of terms.
As used in this part—
“AABD” means aid to the aged, 

blind, and disabled under title XVI of 
the Act;

“AB” means aid to the blind under 
title X of the Act;

“AFDC” means aid to families with 
dependent children under title IV-A of 
the Act;

“APTD” means aid to the perma
nently and totally disabled under title 
XIV of the Act;

“Categorically needy” means aged, 
blind, or disabled individuals or fami
lies and children who are otherwise 
eligible for medicaid and who meet the 
financial eligibility requirements for 
OAA, AFDC, AB, APTD, or AABD;
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“Families and children” refers to eli

gible members of families with chil
dren who are financially eligible under 
AFDC or medically needy rules and 
who are deprived of parental support 
or care as defined under the AFDC 
program (see 45 CFR 233.90; 233.100). 
In addition, this group includes indi
viduals under age 21 who are not de
prived of parental support or care but 
who are financially eligible under 
AFDC or medically needy rules (see 
optional coverage group, § 436.222);

“Medically needy” means aged, 
blind, or disabled individuals or fami
lies and children who are otherwise 
eligible for medicaid and whose 
income and resources are above the 
limits prescribed for the categorically 
needy but are within limits set under 
the medicaid State plan.

“OAA” means old age assistance 
under title I of the Act;

“OASDI” means old age, survivors, 
and disability insurance under title II 
of the Act.
§ 436.10 State plan requirements.

A State plan must—
(a) Provide that the requirements of 

this part are met; and
(b) Specify the groups to whom med

icaid is provided, as specified in sub
parts B, C, and D of this part, and the 
conditions of eligibility for individuals 
in those groups.
Supart B-Mandctory Coverage of the 

Categorically Needy

§436.100 Scope.
This subpart prescribes require

ments for coverage of categorically 
needy individuals.
§ 436.110 Individuals receiving cash assist

ance. >
(a) A medicaid agency must provide 

medicaid to individuals receiving cash 
assistance under OAA, AFDC, AB, 
APTD, or AABD.

(b) For purposes of this section, an 
individual is receiving cash assistance 
if his needs are considered in deter
mining the amount of the payment. 
This includes an individual whose 
presence in the home is considered es
sential to the well-being of a recipient 
under the State’s plan for OAA, 
AFDC, AB, APTD, or AABD if that 
plan were as broad as allowed under 
the Act for FFP.
§436.111 Individuals who are not eligible 

for cash assistance because of a re
quirement not applicable under medic
aid.

The agency must provide medicaid 
to individuals who would be eligible 
for OAA, AFDC, AB, APTD, or AABD 
except for an eligibility requirement 
used in those programs that is specifi
cally prohibited under title XIX. (See,
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for example, § 433.36 of this sub
chapter, which prohibits a medicaid 
agency from placing liens against a re
cipient’s property.)
§ 436.112 Individuals who would be eligi

ble for cash assistance except for in
creased OASDI under Pub. L. 92-336 
(July 1, 1972).

The agency must provide medicaid 
to individuals who meet the following 
conditions;

(a) In August 1972, the individual 
was entitled to OASDI and—

(1) He was receiving cash assistance; 
or

(2) He would have been eligible for 
cash assistance if he had applied, and 
the medicaid plan covered this option
al group; or

(3) He would have been eligible for 
cash assistance if he were not in a 
medical institution or intermediate 
care facility, and the medicaid plan 
covered this optional group.

(b) The individual would currently 
be eligible' for cash assistance except 
that the increase in OASDI under 
Pub. L. 92-336 raised his income over 
the limit allowed under the cash as
sistance program. This includes an in
dividual who—

(1) Meets all current requirements 
for cash assistance except for the re
quirement to file an application; or

(2) Would meet all current require
ments for cash assistance if he were 
not in a medical institution or inter
mediate care facility, and the medicaid 
plan covers this optional group.
§ 436.115 Individuals under 21 who are in

eligible for AFDC because of age and 
school attendance requirements.

The agency must provide medicaid 
to individuals under age 21 who would 
be eligible for AFDC if they met the 
AFDC age or school attendance re
quirements.
§ 436.116 Families terminated from AFDC 

because of increased earnings or hours 
of employment.

(a) If a family loses AFDC solely be
cause of increased income from em
ployment of increased hours of em
ployment, the agency must continue 
to provide medicaid for 4 months to all 
members of the family if—

(1) The family received AFDC in any 
3 or more months during the 6-month 
period immediately before the month 
in which it became ineligible for 
AFDC; and

(2) At least one member of the 
family is employed throughout the 4- 
month period, although this need not 
be the same member for the whole 
period.

(b) The 4-month period begins on 
the date AFDC is terminated. If 
AFDC benefits are terminated retroac
tively, the 4-month period also begins

retroactively with the first month in 
which AFDC was erroneously paid.
Subpart C— Options for Coverage as 

Categorically Needy

§ 436.200 Scope.
This subpart specifies options for 

coverage of individuals as categorically 
needy.
§436.201 Individuals included in optional 

group.
Except where otherwise specified, an 

agency that chooses to cover an op
tional group must provide medicaid to 
all eligible individuals in that group. 
For example, in the options applicable 
to families and children and the aged, 
blind, or disabled, the agency may not 
provide medicaid only to families and 
children; similarly, in the options ap
plicable to the aged, blind, or disabled, 
it may not cover only the blind.
O p t i o n s  f o r  C overag e  o f  F a m il ie s  

a n d  C h i l d r e n 'An d  t h e  A ged , B l in d , 
a n d  D isa b l e d

§ 436.210 Individuals who would be eligi
ble for but are not receiving cash as
sistance.

The agency may provide medicaid to 
individuals who would be eligible for 
OAA, AFDC, AB  ̂APTD, or AABD but 
who are not receiving these benefits.
§ 436.211 Individuals who would be eligi

ble for cash assistance except for their 
institutional status.

The agencyTmay provide medicaid to 
individuals in medical institutions and 
intermediate care facilites who are in
eligible for OAA, AFDC, AB, APTD, or 
AABD because of lower income stand
ards used under those programs to de
termine eligibility for institutionalized 
individuals, but who would be eligible 
for those programs if they were not in
stitutionalized.
§ 436.212 Individuals who would be eligi

ble for cash assistance if the State plan 
for OAA, AFDC, AB, APTD, or AABD 
were as broad as allowed under the 
Act.

(a) The agency may provide medic
aid to individuals who—

(1) Would be eligible for OAA, 
AFDC, AB, APTD, or AABD if the 
State’s plan under those programs in
cluded individuals whose coverage 
under title I, IV-A, X, XIV, or XVI is 
optional (for example, the agency may 
provide medicaid to unborn children 
or members of families with unem
ployed fathers even though the State’s 
AFDC plan does not include them); or 

Would qualify for OAA, AFDC, AB, 
APTD, or AABD if the State’s plan 
under those programs did. not contain 
eligibility requirements more restric
tive than, or in addition to, those re-
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quired under the appropriate title of 
the Act. (For example, the agency may 
provide medicaid to individuals who 
would meet the Federal definition of 
disability, 45 CFR 233.80, but who do 
not meet the State’s more restrictive 
definitions.)

(b) The agency may cover one or 
more optional groups under any of the 
titles of the Act without covering all 
such groups.

O p t i o n s  f o r  C o v e r a g e  o f  F a m i l i e s  

a n d  C h i l d r e n

§ 436.220 Individuals who would be eligi
ble for AFDC if child care costs were 
paid from earnings.

(a) The agency may provide medic
aid to individuals who would be eligi
ble for AFDC if their work-related 
child care costs were paid from their 
earnings rather than by a State 
agency as a service expenditure.

(b) The agency may use this option 
only if the State’s AFDC plan deducts 
work-related child care costs from 
income to determine the amount of 
AFDC.
§436.221 Caretaker relatives of children 

who would be eligible for AFDC if they 
met age or school attendance require
ments.

The agency may provide medicaid to 
individuals who meet the definition of 
a caretaker relative under 45 CFR 
233.90(c)(l)(vXA), if they have in their 
care a child under age 21 who would 
be eligible for AFDC if they met the 
AFDC age or school attendance re
quirements.
§ 436.222 Individuals under age 21 who 

would be eligible for AFDC but do not 
qualify as dependent children.

(a) The agency may provide medic
aid to individuals under age 21 who 
would be eligible for AFDC if they 
met the definition of dependent child. 
(See 45 CFR 233.90(eXl>.)

(b) The agency may cover all individ
uals described in paragraph (a) of this 
section or individuals in reasonable 
classifications including the following:

(1) Individuals under 21 in foster 
homes or private institutions for 
whom a public agency is assuming, a 
full or partial financial responsibility. 
If the agency covers these individuals, 
it may also provide medicaid to indi
viduals under age 21 in foster homes 
or private institutions by private non
profit agencies.

(2) Individuals under age 21 in adop
tions subsidized in full or in part by a 
public agency.

(3) Individuals under age 21 in inter
mediate care facilities, if intermediate 
care facility services are provided 
under the plan. If the agency covers 
these individuals, it may also provide 
medicaid to individuals in intermedi-
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ate care facilities for the mentally re
tarded.

(4) Individuals under age 21 receiv
ing active treatment as inpatients in 
psychiatric facilities or programs, if in
patient psychiatric services for individ
uals under 21 are provided under the 
plan.

O p t i o n s  f o r  C o v e r a g e  o f  t h e  A g e d , 

B l i n d ,  a n d  D i s a b l e d

§ 436.230 Essential spouses of aged, blind, 
or disabled individuals receiving cash 
assistance.

The agency may provide medicaid to 
the spouse of an individual receiving 
OAA, AB, APTD, or AABD, if—

(a) The spouse is living with the in
dividual receiving cash assistance;

(b> The cash assistance agency has 
determined that the spouse is essential 
to the well-being of the individual and 
has considered the spouse's needs in 
determining the amount of cash assist
ance provided to the individual.
Subpart D— Optional Coverage of the 

Medically Needy

§ 436.300 Scope.
This subpart specifies the option for 

coverage of medically needy individ
uals.
§ 436.301 General rules.

(a) A medicaid agency may provide 
medicaid to individuals specified in 
this subpart who—

(1) Either—
(1) Have income that meets the 

standards in §§ 436.812 or 436.813; or
(ii) If their income is more than al

lowed under those standards, have in
curred medical expenses at least equal 
to the difference between their income 
and the applicable income standards; 
and

(2) Have resources that meet the 
standards in § 436.840.

(b> If the agency chooses this option, 
the agency must provide medicaid to 
all individuals specified in this sub
part.

\

§ 436.310 Medically needy coverage of 
, families and children.

If the agency provides medicaid to 
the medically needy, it must provide 
medicaid to the following individuals 
who meet the income and resource 
standards in subpart I of this part:

(a) Members of families with de
pendent children (§ 436,110).

(b) Individuals under age 21 who are 
ineligible for AFDC because of age or 
school attendance requirements 
(§ 436.115).

(c) The following individuals, if the 
agency provides medicaid to them as 
categorically needy:

45221

(1) Individuals who would be eligible 
for AFDC if child care costs were paid 
from earnings (§ 436.220).

(2) Caretaker relatives of children 
who are ineligible for AFDC because 
of age or school attendance require
ments (§ 436.221).

C3) Individuals under age 21 who are 
ineligible for AFDC because they are 
not dependent children (§ 436.222).
§ 436.320 Medically needy coverage of the
( aged, blind, and disabled.
If the agency provides medicaid to 

the medically needy, it must provide 
medicaid to aged, blind, and disabled 
individuals who would be eligible as 
categorically needy under §436.110 
except for their income and resources 
and who meet the income and re
source requirements in subpart I of 
this part.
§ 436.330 Medically needy coverage of 

families and children and the aged, 
Mind, and disabled.

If the agency provides medicaid to 
the medically needy, it must provide 
medicaid to the following individuals 
who meet the income and resource 
standards in subpart I of this part:

(a) Individuals who are ineligible for 
OAA, AFDC, AB, APTD, or AABD be
cause of an eligibility requirement 
under those programs thatiis specifi
cally prohibited under title XIX 
(§436.111).

(b) Individuals who would be eligible 
for OAA, AFDC, AB, APTD, or AABD 
if those State plans were as broad as 
allowed under the Act and if the 
agency provides medicaid to these in
dividuals as categorically needy under 
§ 436.212.

Subpart E— General Eligibility 
Requirements

§ 436.400 Scope.
This subpart prescribes general re

quirements for determining the eligi
bility of both categorically needy and 
medically needy individuals specified 
in subparts B, C, and D of the part.
§ 436.401 General rules.

(a) The agency may not impose any 
eligibility requirement that is prohib
ited under title XIX.

(b) The agency must, base any op
tional group covered under subpart B 
and C of this part on reasonable classi
fications that do not result in arbi
trary or inequitable treatment of indi
viduals and groups and are consistent 
with the objectives of title XIX.

(c) The agency must not use require
ments for determining eligibility for 
optional coverage groups that are 
more restrictive than those used under 
the State plans for OAA, AFDC, AB, 
APTD, or AABD.
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§ 436.402 Citizenship and alienage.
The agency must provide medicaid 

to otherwise eligible residents of the 
United States who are—

(a) Citizens; or
(b) Aliens lawfully admitted for per

manent residence or permanently re
siding in the United States under color 
of law, including any alien who is law
fully present in the United States 
under section 203(a)(7) or section 
212(d)(5) of the Immigration and Na
tionality Act.
§ 436.403 State residence.

(a) The agency must provide medic
aid to otherwise eligible residents of 
the State.

(b) For purposes of this section—
(1) “Resident” of a State is an indi

vidual who is living in the State volun
tarily with the intention of making his 
home there and is not living in the 
State for a temporary purpose. A child 
is a resident of the State in which he 
is living other than on a temporary 
basis.

(2) In determining residence, the 
agency must not consider the reason 
for which the individual entered the 
State, except to the extent that the 
reason may bear upon whether he is 
residing in the State voluntarily or for 
a temporary purpose.

(3) Residence is retained until aban
doned. Temporary absence from the 
State (with subsequent return to the 
State or intent to return when the 
purposes of the absence have been ac
complished) does not interrupt resi
dence.
§ 436.404 Applicant’s choice of category.

The agency must allow an individual 
who would be eligible under more 
than one category to have his eligibil
ity determined for the category he se
lects.
Subpart F— Categorical Requirements 

for Medicaid Eligibility

§ 436.500 Scope.
This subpart prescribes categorical 

requirements for determining the eli
gibility of both categorically needy 
and medically needy individuals speci
fied in subparts B, C, and D of this 
part.

D e p e n d e n c y

§ 436.510 Determination of dependency.
For families with dependent chil

dren who are not receiving AFDC, the 
agency must use the definitions and 
procedures used under the State’s 
AFDC plan to determine whether—

(a) An individual under age 21 is a 
dependent child because he is deprived 
of parental support or care; and

(b) An individual is an eligible 
member of a family with dependent 
children.

Age

§436.520 Age requirements for the aged 
and children.

(a) The agency must not impose—
(1) An age requirement of more than 

65 years;
(2) An age requirement that ex

cludes an individual under age 21 who 
would be eligible for AFDC if he met 
AFDC age or school attendance re
quirements; or

(3) A lower age requirement than 
that under the State AFDC plan.

(b) In determining age, the agency 
must use the common law method 
(under which an age is reached the 
day before the anniversary of birth) or 
the popular usage method (under 
which a specific age is reached on the 
anniversary of birth), whichever is 
used under the corresponding State 
plan for OAA, AFDC, AB, APTD, or 
AABD.

(c) The agency may use an arbitrary 
date, such as July 1, for determining 
an individual’s age if the year, but not 
the month, of his birth is known.

Blindness

§ 436.530 Definition of blindness.
(a) Definition. The agency must use 

the definition of blindness that is used 
in the State plan for AB or AABD.

(b) State plan requirement The 
State plan must contain the definition 
of blindness, expressed in ophthalmic 
measurements.
§ 436.531 Determination of blindness.

In determining blindness—
(a) A physician skilled in the dis

eases of the eye or an optometrist, 
whichever the individual selects, must 
examine him, unless both of the appli
cant’s eyes are missing;

(b) The examiner must submit a 
report of examination to the medicaid 
agency; and

(c) A physician skilled in the dis
eases of the eye (for example, an oph
thalmologist or an eye, ear, nose, and 
throat specialist) must review the 
report and determine on behalf of the 
agency—

(1) Whether the individual meets 
the definition of blindness; and

(2) Whether and when reexamina
tions are necessary for periodic rede
terminations of eligibility, as required 
under 45 CFR 206.10(a)(9)(iii). Blind
ness is considered to continue until 
the reviewing physician determines 
that the recipient’s vision no longer 
meets the definition.

D i s a b i l i t y

§ 436.540 Definition of disability.
(a) Definition. The agency must use 

the definition of permanent and total 
disability that is used in the State 
plan for APTD or AABD. (See 45 CFR 
233.80(a)(1) for the Federal recom
mended definition of permanent and 
total disability.)

(b) State plan requirement The 
State plan must contain the definition 
of permanent and total disability.
§ 436.541 Determination of disability.

(a) The agency must obtain a medi
cal report and a social history for indi
viduals applying for medicaid on the 
basis of disability. The medical report 
must include a diagnosis based on 
medical evidence. The social history 
must contain enough information to 
enable the agency to determine dis
ability.

(b) A physician and social worker, 
qualified by professional training and 
experience, must review the medical 
report and social history and deter
mine on behalf of the agency whether 
the individual meets the definition of 
disability. The physician must deter
mine whether and when reexamina
tions will be necessary for periodic re
determinations of eligibility as re
quired under 45 CFR 206.10(a)(9)(iii).

(c) In subsequently determining dis
ability, the physician and social 
worker must review reexamination re
ports and the social history and deter
mine whether the individual continues 
to meet the definition. Disability is 
considered to continue until this deter
mination is made.

Subpart G— 1General Financial 
Eligibility Requirements

§436.600 Scope.
This subpart prescribes general fi

nancial requirements for determining 
the eligibility of both categorically 
needy and medically needy individuals 
specified in subparts B, C, and D of 
this part. Subparts H and I prescribe 
additional financial requirements.
§436.602 Limitation on the financial re

sponsibility of relatives.
Except for a spouse of an individual 

or a parent for a child who is under 21 
or blind or disabled, the agency must 
not—

(a) Consider income and resources of 
any relative available to an individual; 
nor

(b) Collect reimbursement from any 
relative for amounts paid by the 
agency for services provided to an indi
vidual.
§ 436.603 Applications for other benefits.

(a) As a condition of eligibility, the 
agency must require applicants and re-
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cipients to take all necessary steps to 
obtain any annuities, pensions, and re
tirement and disability benefits to 
which they are entitled, unless they 
can show good cause for not doing so.

(b) Annuities, pensions, and retire
ment and disability benefits include, 
but are not limited to, veterans’ com
pensation and pensions, OASDI bene
fits, railroad retirement benefits, and 
unemployment compensation.

Subpart H— Financial Requirements 
for the Categorically Needy

§ 436.700 Scope.
This subpart prescribes financial re

quirements for determining the eligi
bility of categorically needy individ
uals under subparts B and C of this 
part. The requirements apply only to 
individuals who are not receiving cash 
assistance under OAA, AFDC, AB, 
APTD, or AABD. The financial eligi
bility requirements of the cash assist
ance programs apply to those individ
uals who are receiving cash assistance.
§ 436.711 Determination of financial eligi

bility.
In determining eligibility of individ

uals specified in subparts B and C of 
this part who are not recipients of 
cash assistance, the agency must apply 
the financial eligibility requirements 
of the State plan for OAA, AFDC, AB, 
APTD, or AABD that would be used if 
the individual were applying for cash 
assistance. This includes requirements 
on financial responsibility of spouses 
and parents, except that, in determin
ing eligibility of families and children, 
the agency must consider parental 
income and resources as available to a 
child who is living with the parents 
until he becomes 21, even if State law 
confers adult status below age 21.
Subpart I— Financial Requirements for 

the Medically Needy

§ 436.800 Scope.
This subpart prescribes financial re

quirements for determining the eligi
bility of medically needy individuals 
under subpart D of this part.

M e d i c a l l y  N e e d y  I n c o m e  S t a n d a r d s

§ 436.811 General requirement.
To determine eligibility of medically 

needy individuals and families, the 
agency must use one income standard 
for all single individuals and one 
standard for all families of the same 
size.
§436.812 Medically needy income stand

ards: Noninstitutionalized individuals. 
To determine eligibility of individ

uals who are not institutionalized, the 
agency must use—

(a) For an individual or two persons, 
an income standard that at least
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equals the amount of the highest 
income standard used on or after Jan
uary 1, 1966, to determine eligibility 
for OAA, AFDC, AB, APTD, or AABD; 
and

(b) For families of three or more, an 
income standard that at least equals 
the amount of the payment standard 
generally used to determine eligibility 
under the State’s AFDC plan for fami
lies of the same size. This rule also ap
plies in determining eligibility of an 
individual under age 21 living with his 
parents who is not eligible as a de
pendent child and whose parents’ 
income and resources are considered 
available to him under § 436.821.
§ 436.813 Medically needy income stand

ard for individuals in institutions.
(a) The agency must use a lower 

income standard than that specified in 
§ 436.812 to determine eligibility of in
dividuals in medical institutions and 
intermediate care facilities.

<b) The lower income standard must 
be reasonable in amount for clothing 
and personal needs of the individual.

F i n a n c i a l  R e s p o n s i b i l i t y  o f  

R e l a t i v e s

§ 436.821 Financial responsibility of 
spouses and parents.

In determining eligibility of medical
ly needy individuals, the agency must 
use the rules for determining whether 
the income of a spouse or parent is 
available to the individual that would 
be used if he were applying for OAA, 
AFDC, AB, APTD or AABD. However, 
for families and children, the agency 
must consider parental income and re
sources available to a child who is 
living with the parent until he be
comes 21, even if State law confers 
adult status below age 21.
M e d i c a l l y  N e e d y  I n c o m e  E l i g i b i l i t y

a n d  L i a b i l i t y  F o r  P a y m e n t  o f  M e d i 

c a l  E x p e n s e s

§ 436.831 Income eligibility.
The agency must determine income 

eligibility of medically needy individ
uals in the following manner:

(a) Determining countable income. 
Except for individuals in medical insti
tutions and intermediate care facili
ties, the agency must, to determine 
countable income, deduct amounts 
that would be deducted in determining 
eligibility under the State’s plan for 
OAA, AFDC, AB, APTD, or AABD. 
(See § 436.832 for countable income for 
institutionalized individuals.) The 
agency must use a prospective period 
of not more than six months to com
pute income.

(b) Eligibility based on countable 
income. If countable income deter
mined under paragraph (a) of this sec
tion or, for institutionalized individ
uals, under § 436.832, is equal to or less
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than the applicable income standard 
under §§436.811 or 436.812, the indi
vidual is eligible for Medicaid.

Cc) Deduction of incurred medical 
expenses: Order of deduction. (1) If 
countable income exceeds the income 
standard, the agency must deduct 
from income, in the following order, 
incurred medical expenses that are not 
subject to payment by a third party:

(1) Medicare and other health insur
ance premiums, deductibles, or coin
surance charges incurred by the indi
vidual or family or financially respon
sible relatives, including enrollment

-fees, copayments, or deductibles im
posed under §§ 447.51 or 447.53 of this 
subchapter.

(ii) Expenses incurred by the ihdivid-. 
ual or family or financially responsible 
relatives for necessary medical and re
medial services that are recognized 
under State law but not included in 
the plan.

(iii) Expenses incurred by the indi-* 
vidual or family or by financially re
sponsible relatives for necessary medi
cal and remedial services that are in
cluded in the plan.

(2) The agency may set reasonable 
limits on the amounts of incurred 
medical expenses to be deducted from 
income.

(d) Eligibility based on incurred 
medical expenses. If, after incurred 
medical expenses are deducted, count
able income is equal to or less than the 
income standard, the individual is eli
gible for the rest of the period for 
which eligibility is determined.
§ 436.832 Determining countable income: 

Institutionalized individuals.
To determine countable income for 

purposes of § 436.831 of medically 
needy individuals in medical institu
tions and intermediate care facilities, 
the agency must deduct the following 
amounts from the total income availa
ble to the individual:

(a) Deduction for spouse. If an indi
vidual has only a spouse at home, the 
agency must deduct an amount for the 
spouse’s maintenance needs. This 
amount must be based on a reasonable 
assessment of the spouse’s financial 
need but must not exceed the higher 
of—

(1) The amount of the highest need 
standard for an individual without 
income and resources under the 
State’s plan for OAA, AFDC, AB, 
APTD, or AABD; or

(2) The amount of the medically 
needy income standard for one person 
established under § 436.811.

(b) Deduction for family. If an indi
vidual in an institution has a family at 
home, the agency must deduct an 
amount for their maintenance needs. 
This amount must—

(1) Be based on a reasonable assess
ment of their financial need;
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(2) Be adjusted for the number of 
family members; and

(3) Not exceed tlje higher of the 
need standard for a family of the same 
size used to determine eligibility under 
the State’s AFDC plan or the medical
ly needy income .standard for a family 
of the same size established under 
§436.811.

<c) Deduction for home mainte
nance. The agency may, for a single 
individual, deduct an amount to main
tain his home, if—

(1) The amount is deducted for not 
more than a 6-month period; and

(2) A physician has certified that the 
individual is likely to return to his 
home within that period.
M e d i c a l l y  N e e d y  R e s o u r c e  S t a n d a r d s

§436.840 Medically needy resource stand
ards.

(a) To determine eligibility of indi
viduals and families under subpart E 
of this part, the agency must use re
source standards that are at least 
equal to the most liberal standard for 
resources used to determine eligibility 
for OAA, AFDC, AB, APTD, or AABD 
on or after January 1,1966.

(b) The standards for liquid assets 
must increase by family size.
D e t e r m i n i n g  E l i g i b i l i t y  o n  t h e  B a s i s  

o f  R e s o u r c e s

§436.845 Medically needy resource eligi
bility.

To determine eligibility on the baste 
of resources for medically needy indi
viduals, the agency must—

(a) Consider only the individual's re- • 
sources and those that are considered 
available to him under the financial 
responsibility requirements for rela
tives under § 436.821;

(b) Consider only resources available 
during the period for which income is 
computed under § 436.831(a);

(c) Deduct the value of resources 
that would be deducted in determining 
eligibility under the State’s plan for 
OAA, AFDC, AB, APTD, or AABD; 
and

(d) Apply the resource standards es
tablished under § 436.840.

Subpart J [Reserved]

Subpart K— Federal Financial 
Participation (FFP)

§ 436.1000 Scope.
This subpart specifies when, and the 

extent to which, FFP is available in 
expenditures for determining eligibil
ity and for medicaid services to indi
viduals determined eligible under this 
part, and prescribes limitations and 
conditions on FFP for those expendi
tures.

FFP f o r  E x p e n d i t u r e s  f o r  D e t e r m i n 

i n g  E l i g i b i l i t y  a n d  P r o v i d i n g  S e r 

v i c e s

§ 436.1001 FFP for administration.
(a) FFP is available in the necessary 

administrative costs the State incurs 
in determining and redetermining 
medicaid eligibility and in providing 
medicaid to eligible individuals.

(b) Administrative costs include any 
costs incident to an eye examination 
or medical examination to determine 
whether an individual is blind or dis
abled.
§ 436.1002 FFP for services.

(a) FFP is available in expenditures 
for medicaid services for all recipients 
whose coverage is required or allowed 
under this part.

(b) FFP is available in expenditures 
for services provided to recipients who 
were eligible for medicaid in the 
month in which the medical care or 
services were provided, except that, 
for recipients who establish eligibility 
for medicaid by deducting incurred 
medical expenses from income, FFP is 
not available for expenses that are the 
recipient’s liability. (See 45 CFR
206.10 (a)(6) for regulations on retro
active eligibility for medicaid.)
§436.1003 Recipients overcoming certain 

conditions of eligibility.
FFP is available for a temporary 

period specified in the State plan in 
expenditures for services provided to 
recipients who are overcoming certain 
eligibility conditions, including blind
ness, disability, continued absence or 
incapacity of a parent, or unemploy
ment of a father.
§ 436.1004 Institutionalized individuals.

(a) Except as provided in paragraph
(b) of this section, FFP is not available 
in expenditures for services provided

(1) Individuals who are inmates of 
public institutions as defined in 
§435.1009; or

(2) Individuals under age 65 who are 
patients in an institution for tubercu
losis or mental diseases unless they are 
under age 22 and are receiving inpa
tient psychiatric services under 
§ 440.160 of this subchapter.

(b) FFP is available in expenditures 
for services provided to eligible indi
viduate during the month in which 
they become inmates of a public insti
tution or patients in an institution for
tuberculosis or mental diseases.

(c) An individual on conditional re
lease or convalescent leave from an in
stitution for mental diseases is not 
considered to be a patient in that insti
tution. However, such an individual 
who is under age 22 and has been re
ceiving inpatient pyschiatric services 
under §440.160 of this subchapter is

considered to be a patient in the insti
tution until he is unconditionally re
leased or, if earlier, the date he 
reaches age 22.
§436.1005 Definitions relating to institu

tional status.
For purposes of FFP, the definitions 

in § 435.1009 of this subchapter apply 
to this part.

PART 440— SERVICES: GENERAL 
PROVISIONS

Subpart A— Definitions

Sec.
440.1 Basis and purpose.
440.2 Specific definitions; definitions of 

services for FFP purposes.
440.10 Inpatient hospital services, other 

than services in an institution for tuber
culosis or mental diseases.

440.20 Outpatient hospital services and 
rural health clinic services.

440.30 Other laboratory and X-ray ser
vices.

440.40 Skilled nursing facility services for 
individuals age 21 or older (other than 
services in an institution for tuberculosis 
or mental diseases), EPSDT, and family 
planning services and supplies.

440.50 Physicians’ services.
440.60 Medical or other remedial care pro

vided by licensed practitioners.
440.70 Home health services.
440.80 Private duty nursing services.
440.90 Clinic services.
440.100 Dental services.
440.110 Physical therapy, occupational 

therapy, and services for individuals 
with speech, hearing, and language dis
orders.

440.120 Prescribed drugs, dentures, pros
thetic devices, and eyeglasses.

440.130 Diagnostic, screening, preventive, 
and rehabilitative services.

440.140 Inpatient hospital services, skilled 
nursing facility services, and intermedi
ate care facility services for individuals 
age 65 or older in institutions for tuber
culosis or mental diseases.

440.150 Intermediate care facility services, 
other than in institutions for tuberculo
sis or mental diseases. .

-440.160 Inpatient pyschiatric services for 
individuals under age 21.

440.170 Any other medical or remedial care 
recognized under State law and specified 
by the Secretary.

Subpart B—Requirem ents and  Limits 
A pplicable to  All Services

440.200 Basis, purpose, and scope.
440.210 Required services for the categori

cally needy.
440.220 Required services for the medically 

needy.
440.230 Sufficiency of amount, duration, 

and scope.
440.240 Comparability of services for 

groups.
440.250 Limits on comparability of services.
440.260 Methods and standards to assure 

quality of services.
440.270 Religious objections.

A u t h o r it y : Sec. 1102 of the Social Securi
ty Act, 49 Stat. 647 (42 U.S.C. 1302).
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Subpart A — Definitions

§ 440.1 Basis and purpose.
This subpart interprets sec. 1905(a) 

of the act, which lists the services in
cluded in the term “medical assist
ance,” and secs. 1905 (c), (d), (f)-(i), 
and (1), which define some of those 
services.
§ 440.2 Specific definitions; definitions of 

services for FFP purposes.
(a) Specific definitions. “Outpa

tient” means a patient who is receiving 
professional 'services at an organized 
medical -facility, or distinct part of 
such a facility, which is not providing 
him with room and board and profes
sional services on a continuous 24- 
hour-a-day basis.

“Patient” means an individual who 
is receiving needed professional ser
vices that are directed by a licensed 
practitioner of the healing arts toward 
the maintenance, improvement, or 
protection of health, or lessening of 
illness, disability, or pain. (See also 
§435.1009 of this subchapter for defi
nitions relating to institutional care.)

(b) Definitions of services for FFP 
purposes. Except as limited in part 
441, FFP is available in expenditures 
under the State plan for medical or re
medial care and services as defined in 
this subpart.
§ 440.10 Inpatient hospital services, other 

than services in an institution for tu
berculosis or mental diseases.

“Inpatient hospital services” means 
services that are ordinarily furnished 
in a hospital for the care and treat
ment of an inpatient under the direc
tion of a physician or dentist and that 
are furnished in an institution that—-

(a) Is maintained primarily for the 
care and treatment of patients with 
disorders other than tuberculosis or 
mental diseases;

(b) Is licensed or formally approved 
as a hospital by an officially designat
ed authority for State standard-set
ting;

(c) Meets the requirements for par
ticipation in medicare; and

(d) Has in effect a utilization review 
plan, applicable to all medicaid pa
tients, that meets the requirements of 
§405.1035 of this chapter, unless a 
waiver has been granted by the Secre
tary.
§440.20 Outpatient hospital services and 

jrural health clinic services.
(a) “Outpatient hospital services” 

means preventive, diagnostic, thera
peutic, rehabilitative, or palliative ser
vices provided to an outpatient, by or 
under the direction of a physician or 
dentist, by an institution that—

(1) Is licensed or formally approved 
as a hospital by an officially designat-
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ed authority for State standard-set
ting; and

(2) Meets the requirements for par
ticipation in medicare.

(b) Rural health clinic services. If 
nurse practitioners or physician assis
tants (as defined in §481.1 of this 
chapter) are not prohibited by State 
law from furnishing primary health 
care, “rural health clinic services” 
means the following services when fur
nished by a rural health clinic that 
has been certified in accordance with 
part 481 of this chapter.

(1) Services furnished by a physician 
within the scope of practice of his pro
fession under State law, if the physi
cian performs the services in the clinic 
or the services are furnished away 
from the clinic and the physician has 
an agreement with the clinic providing 
that he will be paid by it for such ser
vices.

(2) Services furnished by a physician 
assistant, nurse practitioner, nurse 
midwife or other specialized nurse 
practitioner (as defined in §§405.2401 
and 481.2 of this chapter) if the ser
vices are furnished in accordance with 
the requirements specified in 
§ 405.2414(a) of this chapter.

(3) Services and supplies that are 
furnished as an incident to profession
al services furnished by a physician, 
physician assistant, nurse practitioner, 
nurse midwife, or specialized nurse 
practitioner. (See §§405.2413 and 
405.2415 of this chapter for the crite
ria for determining whether services 
and supplies are included under this 
paragraph.)

(4) Part-time or intermittent visiting 
nurse care and related medical sup
plies (other than drugs and biologi- 
cals) if:

(i) The clinic is located in an area in 
which the Secretary has determined 
that there is a shortage of home 
health agencies (see § 405.2417 of this 
chapter):

(ii) The services are furnished by a 
registered nurse or licensed practical 
nurse or a licensed vocational nurse 
employed by, or otherwise, compensat
ed for the services by, the clinic;

(iii) The services are furnished under 
a written plan of treatment that is es
tablished and reviewed at least every 
60 days by a supervising physician of 
the clinic or that is established by a 
physician, physician assistant, nurse 
practitioner, nurse midwife, or special
ized nurse practitioner iand reviewed 
and approved at least every 60 days by 
a supervising physician of the clinic; 
and

(iv) The services are furnished to a 
homebound recipient. For purposes of 
visiting nurse care, a “homebound” re
cipient means one who is permanently 
or temporarily confined to his place of 
residence because of a medical or 
health condition. He may be consid-
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ered homebound if he leaves the place 
of residence infrequently. For this 
purpose, “place of residence” does not 
include a hospital or a skilled nursing 
facility.

(c) Other ambulatory services fur
nished by a rural health clinic. If the 
State plan covers rural health clinic 
services, other ambulatory services 
means ambulatory services other than 
rural health clinic services, as defined 
in paragraph (b) of this part, that are 
otherwise included in the plan and 
meet specific State plan requirements 
for furnishing those services. Other 
ambulatory services fumishd by a 
rural health clinic are not subject to 
the physician supervision require
ments specified in § 481.8(b) of this 
chapter, unless required by State law 
or the State plan.
§ 440.30 Other laboratory and X-ray ser

vices.
“Other laboratory and X-ray ser

vices” means professional and techni
cal laboratory and radiological ser
vices—

(a) Ordered and provided by or 
under the direction of a physician or 
other licensed practitioner of the heal
ing arts within the scope of his prac
tice as defined by State law;

(b) Provided in an office or similar 
facility other than a hospital outpa
tient department or clinic; and

(c) Provided by a laboratory that 
meets the requirements for participa
tion in medicare.
§440.40 Skilled nursing facility services 

for individuals age 21 or older (other 
than services in an institution for tu
berculosis or mental diseases). EPSDT, 
and family planning services and sup- 

* plies.
(a) Skilled nursing facility services.

(1) “Skilled nursing facility services 
for individuals age 21 or older, other 
than services in an institution for tu
berculosis or mental diseases,” means 
services that are—

(1) Needed on a daily basis and re
quired to be provided on an inpatient, 
basis under §§405.127, 405.128, and 
405.128a of this chapter;

(ii) Provided by a facility or distinct 
part of a facility that is certified to 
meet the requirements for participa
tion under subpart C of part 442 of 
this subchapter, as evidenced by a 
valid agreement between the medicaid 
agency and the facility for providing 
skilled nursing facility services and 
making payments for services under 
the plan; and

(iii) Ordered by and under the direc
tion of a physician.

(2) Skilled nursing facility services 
includes services provided by any fa
cility located on an Indian reservation 
and certified by the Secretary as meet-
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ing the requirements of subpart K of 
part 405 of this chapter.

(b) EPSDT. “Early and periodic 
screening and diagnosis and treat
ment” means—

(1) Screening and diagnostic services 
to determine physical or mental de
fects in recipients under age 21; and 

(2> Health care, treatment, and 
other measures to correct or amelio
rate any defects and chronic condi
tions discovered. (See subpart B of 
part 441 of this subchapter.)

(c) Family planning services and 
supplies for individuals of child-bear
ing age. [Reserved]
§ 440.50 Physicians’ services.

“Physcians’ services,” whether fur
nished in the office, the recipient’s 
home, a hospital, a skilled nursing fa
cility, or elsewhere, means services 
provided—

(a) Within the scope of practice of 
medicine or osteopathy as defined by 
State law; and

(b) By or under the personal supervi
sion of an individual licensed under 
State law to practice medicine or oste
opathy.
§440.60 Medical or other remedial care 

provided by licensed practitioners.
(a) “Medical care or any other type 

remedial care provided by licensed 
practitioners” means any medical or 
remedial care or services, other than 
physicians’ services, provided by li
censed practitioners within the scope 
of practice as defined under State law.

(b) Chiropractors’ services include 
only services that—

(1) Are provided by a chiropractor 
who is licensed by the State and meets 
standards issued by the Secretary 
under § 405.232b of this chapter; and

(2) Consists of treatment by means 
of manual manipulation of the spine 
that the chiropractor is legally author
ized by the State to perform.
§ 440.70 Home health services.

(a) “Home health services” means 
the services in paragraph (b) of this 
section that are provided to a recipi
ent—

(1) At his place of residence, as spec
ified in paragraph (c) of this section; 
and

(2) On his physician’s orders as part 
of a written plan of care that the phy
sician reviews every 60 days.

(b) Home health services includes
ti)  Nursing service, as defined in the

State Nurse Practice Act, that is pro
vided on a part-time or intermittent 
basis by a home health agency as de
fined in paragraph (d) of this section, 
or if there is no agency in the area, a 
registered nurse who—

(i) Is currently licensed to practice in 
the State;
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(ii) Receives written orders from the 
patient’s physician;

(iii) Documents the care and services 
provided; and

(iv) Has had orientation to accept
able clinical and administrative record
keeping from a health department 
nurse;

(2) Home health aide service pro
vided by a home health agency;

(3) Medical supplies, equipment, and 
applicances suitable for use in the 
home; and

(4) Physicial therapy, occupational 
therapy, or speech pathology and au
diology services, provided by a home 
health agency or by a facility licensed 
by the State to provide medical reha
bilitation services. (See § 441.15 of this 
subchapter.)

(c) A recipient’s place of residence, 
for home health services, does not in
clude a hospital, skilled nursing facili
ty, or intermediate care facility except 
for home health services in an inter
mediate care facility that are not re
quired to be provided by the facility 
under subparts F and G of part 442 of 
this subchapter. For example, a regis
tered nurse may provide short-term 
care for a recipient in an intermediate 
care facility during an acute illness to 
avoid the recipient’s transfer to a 
skilled nursing facility.

(d) “Home health agency” means a 
public or private agency or organiza
tion, or part of an agency or organiza
tion, that meets requirements for par
ticipation in medicare.

(e) A “facility licensed by the State 
to provide medical rehabilitation ser
vices” means a facility that—

C l )  Provides therapy services for the 
primary purpose of assisting in the re
habilitation of disabled individuals 
through an integrated program of—

(1) Medical evaluation and services; 
and

(ii) Psychological, social, or vocation
al evaluation and services; and

(2) Is operated under competent 
medical supervision either—

(i) In connection with a hospital; or
(ii) As a facility in which all medical 

and related health services are pre
scribed by or under the direction of in
dividuals licensed to practice medicine 
or surgery in the State.
§ 440.80 Private duty nursing services.

“Private duty nursing services” 
means nursing services for recipients 
who. require more individual and con
tinuous care than is available from a 
visiting nurse or routinely provided by 
the nursing staff of the hospital or 
skilled nursing, facility, and that are 
provided—

(a) By a registered nurse or a li
censed- practical nurse;

(b) Under the direction of the recipi
ent’s physician; and

(c) To a recipient in his own home or 
in a hospital or skilled nursing facility.
§ 440.90 Clinic services. .

“Clinic services” means preventive, 
diagnostic, therapeutic, rehabilitative, 
or palliative items or services provided 
to an outpatient, by or under the di
rection of a physician or dentist, by a 
facility that is not part of a hospital 
but is .organized and operated to pro
vide medical care to outpatients.
§ 440.100 Dental services.

(a) “Dental services” means diagnos
tic, preventive, or corrective proce
dures provided by or under the direc
tion of a dentist in the practice of his 
profession, including treatment of—

(1) The teeth and other structures 
of the oral cavity; and

(2) Disease, injury, or impairment 
that may affect the oral or general 
health of the recipient.

(b) “Dentist” means an individual li
censed to practice dentistry or dental 
surgery.
§440.110 Physical therapy, occupational 

therapy, and services for individuals 
with speech, hearing, and language dis
orders.

(a) Physical therapy. (1) “Physical 
therapy” means services prescribed by 
a physician and provided to a recipient 
by or under the direction of a quali
fied physical therapist. It includes any 
necessary supplies and equipment.

(2) A “quilified physical therapist” is 
an individual who is—

(1) A graduate of a program of physi
cal therapy approved by both the 
Council on Medical Education of the 
American Medical Association and the 
American Physical Therapy Associ
ation or its equivalent; and

(ii) Where applicable, licensed by 
the State.

(b) Occupational therapy. (1) “Occu
pational therapy” means services pre
scribed by a physician and provided to 
a recipient by or under the direction 
of a qualified occupational therapist. 
It includes any necessary supplies and 
equipment.

(2) A “qualified occupation thera
pist” is an individual who is—

(i) Registered by the American Oc
cupational Therapy Association; or

(ii) A graduate of a program in occu
pational therapy approved by the 
Council on Medical Education of the 
American Medical Association and en
gaged in the supplemental clinical ex
perience required before registration 
by the American Occupational Ther
apy Association.

(c) Services for individuals with 
speech, hearing, and language disor
ders. (1) “Services for individuals with 
speech, hearing, and language disor
ders” means diagnostic, screening, pre
ventive, or corrective services provided

FEDERAL REGISTER, V O L  43, NO. 190— FRIDAY, SEPTEMBER 29, 1978



by or under the direction of a speech 
pathologist or audiologist. It includes 
any necessary supplies and equipment.

(2) A “speech pathologist or audiolo
gist” is an individual who—

(i) Has a certificate of clinical com
petence from' the American Speech 
and Hearing Association;

(ii) Has completed the equivalent 
educational requirements and work ex
perience necessary for the certificate; 
or

(iii) Has completed the academic 
program and is acquiring supervised 
work experience to qualify for the cer
tificate.
§ 440.120 Prescribed drugs, dentures, pros

thetic devices, and eyeglasses.
(a) “Prescribed drugs” means simple 

or compound substances or mixtures 
of substances prescribed for the cure, 
mitigation, or prevention of disease, or 
for health maintenance that are—

(1) Prescribed by a physician or 
other licensed practitioner of the heal
ing arts within the scope of this pro
fessional practice as defined and limit
ed by Federal and State law; -

(2) Dispensed by licensed pharma
cists and licensed authorized practi
tioners in accordance with the State 
Medical Practice Act; and

(3) Dispensed by the licensed phar
macist or practitioner on a written 
prescription that is recorded and 
maintained in the pharmacist’s or 
practitioner’s records.

(b) “Dentures” are artificial struc
tures made by or under the direction 
of a dentist to replace a full or partial 
set of teeth.

(c) “Prosthetic devices” means re
placement, corrective, or supportive 
devices prescribed by a physician or 
other licensed practitioner of the heal
ing arts within the scope of his prac
tice as defined by State law to—

(1) Artificially replace a missing por
tion of the body;

(2) Prevent or correct physical defor
mity oy malfunction; or

(3) Support a weak or deformed por
tion of the body.

(d) “Eyeglasses” means lenses, in
cluding frames, and other aids to 
vision prescribed by a physician skilled 
in diseases of the eye or an optom
etrist.
§ 440.130 Diagnostic, screening, preven

tive, and rehabilitative services.
(a) “Diagnostic services,” except as 

otherwise provided under this subpart, 
includes any medical procedures or 
supplies recommended by a physician 
or other licensed practitioner of the 
healing arts, within the scope of his 
practice under State law, to enable 
him to identify the existence, nature, 
or extent of illness, injury, or other 
health deviation in a recipient.
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(b) “Screening services” means the 
use of standardized tests given under 
medical direction in the mass exami
nation of a designated population to 
detect the existence of one or more 
particular diseases or health devi
ations or to identify for more defini
tive studies individuals suspected of 
having certain diseases.

(c) “Preventive services” means ser
vices provided by a physician or other 
licensed practitioner of the healing 
arts within the scope of his practice 
under State law to

il)  Prevent disease, disability, and
other health conditions or their pro
gression;

(2) Prolong life; and
(3) Promote physical and mental 

health and efficiency.
(d) “Rehabilitative services,” except 

as otherwise provided under this sub
part, includes any medical or remedial 
services recommended by a physician 
or other licensed practitioner of the 
healing arts, within the scope of his 
practice under State law, for maxi
mum reduction of physical or mental 
disability and restoration of a recipi
ent to his best possible functional 
level.
§ 440.140 Inpatient hospital services, 

skilled nursing facility services, and in
termediate care facility services for in
dividuals age 65 or older in institutions 
for tuberculosis or mental diseases.

(a) Inpatient hospital services. (1) 
“Inpatient hospital services for indi
viduals age 65 or older in institutions 
for tuberculosis or mental diseases” 
means services provided under the di
rection of a physician for the care and 
treatment of recipients in

ti) An institution for tuberculosis 
that meets the requirements under 
medicare, §405.1036 of this chapter; 
and

(ii) An institution for mental dis
eases that meets the requirements 
under medicare, §§ 405.1035 and 
405.1036 of this chapter, except the re
quirements for admission reviews 
under § 405.1035(f) of this chapter, or 
utilization review under §405.1035 of 
Jthis chapter if the institution has been 
granted a waiver under sec. 1903(i)(4) 
and subpart H of part 456 of this sub
chapter.

(2) “Institution for mental diseases” 
means an institution that is primarily 
engaged in providing diagnosis, treat
ment, or care of individuals with 
mental diseases, including medical 
care, nursing care, and related ser
vices.

(3) “Institution for tuberculosis” 
means an institution that is prim arily  
engaged in providing diagnosis, treat
ment, or care of individuals with tu
berculosis, including medical atten
tion, nursing care, and related services.
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(b) Skilled nursing facility services. 

“Skilled nursing facility services for 
individuals age 65 or older in institu
tions for tuberculosis or mental dis
eases” means skilled ̂  nursing facility 
services as defined in § 440.40 that are 
provided in institutions for tuberculo
sis or mental diseases, as defined in 
paragraph (a) of this section.

Cc) Intermediate care facility ser
vices. “Intermediate care facility ser
vices for individuals age 65 or older in 
institutions for tuberculosis or mental 
diseases” means intermediate care fa
cility services as defined in § 440.150 of 
this subpart, that are provided to re
cipients who are—

(1) Determined under §§456.360- 
456.372 of this subchapter to be in 
need of services; and

(2) In institutions for tuberculosis 
and mental diseases, as defined in 
paragraph (a) of this section.
§ 440.150 Intermediate care facility ser

vices, other than in institutions for tu
berculosis or mental diseases.

(a) “Intermediate care facility ser
vices, other than in an institution for 
tuberculosis or mental diseases” 
means services provided in a facility 
that—

(1) Fully meets the requirements for 
a State license to provide, on a regular 
basis, health-related services to indi
viduals who do not require hospital or 
skilled nursing facility care, but whose 
mental or physical condition requires 
services that—

(1) Are above the level of room and 
board; and

(ii) Can be made available only 
through institutional facilities;

(2) Has been certified to meet the re
quirements of subpart C of part 442 of 
this subchapter as evidenced by a valid 
agreement , between the medicaid 
agëncy and the facility for providing 
intermediate care facility services and 
making payments for services under 
the plan; and

(3) Meets the conditions of subpart 
E of part 442 of this subchapter.

(b) “Intermediate care facility ser
vices” include services—

(1) Considered appropriate by the 
State and provided by a Christian Sci
ence sanatorium operated, or listed 
and certified, by the First Church of 
Christ, Scientist, Boston, Mass.; or

(2) Provided by a facility located on 
an Indian reservation that—

(i) Furnishes, on a regular basis, 
health-related services; and

(ii) Is certified by the Secretary to 
meet the standards in subpart E of 
part 442 of this subchapter.

(c) “Intermediate care facility ser
vices” may include services in an insti
tution for the mentally retarded or 
persons with related conditions if—

(1) The primary purpose of the insti
tution is to provide health or rehabili-
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tative services for mentally retarded 
individuals or persons with related 
conditions;

(2) The institution meets the stand
ards in subpart E of part 442 of this 
subchapter; and

(3) The mentally retarded recipient 
for whom payment is requested is re
ceiving active treatment as defined in 
§ 435.1009.

(d) “Intermediate care facility ser
vices” may include services provided in 
a distinct part of a facility other than 
an intermediate care facility if the dis
tinct part—

(1) Meets all requirements for an in
termediate care facility;

(2) Is an identifiable unit, such as an 
entire ward or contiguous ward, a 
wing, floor, or building;

(3) Consists of all beds and related 
facilities in the uhit;

(4) Houses all recipients for whom 
payment is being made for intermedi
ate care facility services, except as pro
vided in paragraph (e) of this section;

(5) Is clearly identified; and
(6) Is approved in writing by the 

survey agency.
(e) If a State includes as intermedi

ate care facility services those services 
provided by a distinct part of a facility 
other than an intermediate care facili
ty, it may not require transfer of a re
cipient within or between facilities if, 
in the opinion of the attending physi
cian, it might be harmful to the physi
cal or mental health of the recipient.
§ 440.160 Inpatient phychiatric services 

for individuals under age 21.
"Inpatient psychiatric services for 

individuals under age 21” means ser
vices that—

(a) Are provided under the direction 
of a physician;

(b) Are provided in a facility or pro
gram accredited by the Joint Commis
sion on Accreditation of Hospitals; and

(c) Meet the requirements in subpart 
D of part 441.
§ 440.170 Any other medical care or reme

dial care recognized under State law 
and specified by the Secretary.

(a> Transportation. (1) “Transporta
tion” includes expenses for transporta
tion and other related travel expenses 
determined to be necessary by the 
agency to secure medical examinations 
and treatment for a recipient.

(2) Transportation, as defined in this 
section, is furnished only by a provider 
to whom a direct vendor payment can 
appropriately be made by the agency. 
If other arrangements are made to 
assure transportation under § 431.52 of 
this subchapter, FFP is available as an 
administrative cost.

(3) “Travel expenses” include—
(i) The cost of transportation for the 

recipient by ambulance, taxicab,
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common carrier, or other appropriate 
means;

(ii) The cost of meals and lodging en 
route to and from medical care, and 
while receiving medical care; and

(iii) The cost of an attendant to ac
company the recipient, if necessary, 
and the cost of the attendant’s trans
portation, meals, lodging, and, if the 
attendant is not a member of the re
cipient’s family, salary.

(b) Services of Christian Science 
nurses. “Services of Christian Science 
nurses” mean services provided by 
nurses who are listed and certified by 
the First Chruch of Christ, Scientist, 
Boston, Mass., if—

(1) The services have been requested 
by the recipient; and

(2) The services are provided—
(i) By or under the supervision of a 

Christian Science visiting nurse orga
nization listed and certified by thé 
First Church of Christ, Scientist, 
Boston, Mass.; or

(ii) As private duty services to a re
cipient in his home or in a Christian 
Science sanatorium operated, or listed 
and certified, by the First Church of 
Christ, Scientist, Boston, Mass., if the 
recipient requires individual and con
tinuous care beyond that available 
from a visiting nurse or that routinely 
provided by the nursing staff of the 
sanatorium.

(c) Services in Christian Science 
sanatoriums. “Services in Christian 
Science sanatoriums” means services 
provided in Christian Science sanatori
ums that are operated by, or listed and 
certified by, the First Church of 
Christ, Scientist, Boston, Mass.

(d) Skilled nursing facility services 
for individuals under age 21. “Skilled 
nursing facility services for individuals 
under 21” means those services speci
fied in § 440.40 that are provided to re
cipients under 21 years of age.

(e) Emergency hospital services. 
“Emergency hospital services” means 
services that—

(1) Are necessary to prevent the 
death or serious impairment of the 
health of a recipient; and

(2) Because of the threat to the life 
or health of the recipient necessitate 
the use of the most accessible hospital 
available that is equipped to furnish 
the services, even if the hospital does 
not currently meet—

(i) The conditions for participation 
under medicare; or

(ii) The definitions of inpatient or 
outpatient hospital services under 
§§ 440.10 and 440.20.

(f) Personal care services in a recipi
ent’s home. “Personal care services in a 
recipient’s home” means services pre
scribed by a physician in accordance 
with the recipient’s and provided by 
an individual who is—

(1) Qualified to provide the services;

(2) Supervised by a registered nurse; 
and

(3) Not a member of the recipient’s 
family.
Subpart B— Requirements and Limits 

Applicable to A ll Services

§ 440.200 Basis, purpose, and scope.
(a) This subpart implements—
(1) Section 1902(a)(10), regarding 

comparability of services for groups of 
recipients;

(2) Section 1902(a)(13) (B) and (C) of 
the Act, which prescribes the amount, 
duration, and scope of services de
scribed in 1905(a) of the Act that the 
State plan must provide for recipients;

(3) Section 1902(a)(22XD), which 
provides for standards and methods to 
assure quality of services; and

(4) Section 1907 on observance of re
ligious beliefs.

(b) The requirements and limits of 
this subpart apply for all services de
fined in subpart A of this part.
§440.210 Required services for the cate

gorically needy.
A State plan must specify that, as a 

m inim um , categorically needy recipi
ents are provided the services as speci
fied in §§ 440.10-440.50.
§440.220 Required services for the medi

cally needy.
If the plan includes the medically 

needy, it must specify that the medi
cally needy are provided, as a mini
mum—

(a) The medical and remedial ser
vices in §§ 440.10-440.50; or

(b) The services contained in any 
seven of the sections in §§440.10- 
440.160 and, if the plan includes inpa
tient hospital services or skilled nurs
ing facility services, physicians’ ser
vices to recipients who are patients in 
a hospital or skilled nursing facility, 
even though physician services, as de
fined in § 440.50, are not otherwise in
cluded for the medically needy.
§ 440.230 Sufficiency of amount, duration, 

and scope.
(a) The plan must specify the 

amount and duration of each service 
that it provides.

(b) Each service must be sufficient in 
amount, duration, and scope to reason
ably achieve its purpose.

(c) (1) The medicaid agency may not 
deny or reduce the amount, duration, 
or scope of a required service under 
§§ 440.210 and 440.220 to an otherwise 
eligible recipient solely because of the 
diagnosis, type of illness, or condition.

(2) The agency may place appropri
ate limits on a service based on medi
cal necessity or on utilization control 
procedures.
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§ 440.240 Comparability o£ services, for 
groups.-

Except as limited in § 440.250—
(a) The plan must provide that the 

services available to* any categorically 
needy recipient under the plan are not 
less in amount,, duration, and* scope 
than; those services available to a 
medically' needy recipient;: and

(b) The plan must provide that the 
services:* available to: either the cate
gorically or medically needy are equal 
in amount, duration;, and scope for ail 
recipients within the group.
§ 440.250* Limits on- comparability of ser

vices.
(a) Skilled nursing facility services 

(§440;40(a)) may be limited to: recipi
ents age 21 or older:

(b) Early and periodic screening, di
agnosis;, and, treatment (§440.4Q(b)) 
must be limited to recipients under 
age 21.

(c) Family planning^services and sup
plies must be limited to* recipients of 
childbearing age, including minors 
who can be considered sexually active 
and who desire the services and sup
plies.

(d) If covered; under the plan, ser
vices to recipients in institutions for 
tuberculosis or mental diseases 
(§440:140): must be limited to those 
age 65 or older.

(e) If covered under the plan, inpa
tient psychiatric services (§440.16© 
must be limited to recipients age 21 or 
younger.

(X) If medicare benefits, are- msui* 
available to recipients through a buy- 
in agreement qr payment of premi
ums, deductibles, cost scaring or simi
lar charges, they may be limited to» re
cipients who are covered by the agree
ment or payment.

Cg) If services in addition to those of
fered under the plan, are made availa
ble under a contract between the 
agency or political; subdivision and! an 
organization providing comprehensive 
health services, those additional, ser
vices may be limited to recipients, who 
reside in the geographic area served, by 
the contracting organization, and' who 
elect to-receive services from it.
§ 440:260 Methods and standards to assure 

quality of services.
The plan must include- a description 

of methods and standards used to 
assure' that services are of high qual
ity.

§ 440.270 Religious, objections.
(at)/ Except as specified; in paragraph

(h) of this, section, the agency may not 
require any individual to undergo any 
medical service, diagnosis*, or treat
ment or to accept any other health 
service provided under the plan if the 
individual, objects, or in the case of a
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child, a parent or guardian objects,, on 
religious grounds.

(b) If a physical examination is nec
essary to- establish eligibility based' on 
disability or blindness* the agency may 
not find an individual1 eligible for med
icaid1 unless he undergoes the exami- 
nation..

PART 441— SERVICES: REQUIRE
MENTS A N D  LIMITS APPLICABLE 
T O  SPECIFIC SERVICES

Sec.
441.Ï  Purpose;

Subpart A.—General Provisions
441.10 Bäsis.
44T. 11 Continuation of PPP for.institution

a l services:
441.13 Prohibitions on FFP: Institutional

ised individuals,
441.15 Home health, services.
441-20 Family planning services.
44T.3ü  ̂ Optometrie services.
441.40 End-stage renal disease.

Subparf B— Early amt Periodic Screening; Diag- 
nosis, and Treatment of Individuale Under 
Age* 21'

441.50' Basis and purpose.
441.51 State pian requirements;
441.52’ Required services.
44.lf.53i Additional services under EPSOT.
441154 Administration..
441.55 Services from titleV  grantees.
441.56 Maximum utilization, of existing ser

vices.

Subpart C— Medicaid for Individuals Age 65 or 
O ver in Institutions fo r Mental! Diseases DR*- 
served*]

Subpart D-—Inpatient: Psychiatrie Service», for 
Individuals Under Age 21 in Psychiatric Fa
cilities or Program*

441.1511 Basis, and'purpose.
441.151 General requirements.
441.152 Certification’of need for services.
441.153' Team certifying need, for services,
4411154. Active1 treatment..
441.155 Individual- plan of care:
441.156 Team developing individual plan of 

care..
441.180. Maintenance o f  effort: General 

rule.
441.181 Maintenance of effort: Explana

tion o f  terms- and requirements.
441.182 Maintenance of effort: Computa

tion.

Subpart E<—Abortions

441.2QQ Basis and: purpose.
441.201 Definitions,
441.202 Generalrule;
441.203 Life of mother would be endan

gered'.
441.204 Severe and long-lasting damage to 

physical health.
441.205 Rape and incest.
441.206! Documentation needed by the 

medicaid agency.
441.207- Drugs and devices and. termination 

of ectopic preghancies..
44T.208. Recordkeeping requirements.
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Authority:. Sec. 1102 of the Social Securi

ty Act,.49Stat..64T (42 U.S.C. 1302).

§ 441.1 Purpose.
This- part sets forth State plan re

quirements and limits, on. FFP for spe
cific. services defined in part 440 of 
this subGhapter.. Standards for pay
ments* for services provided in interme
diate care facilities and skilled, nursing 
facilities are set forth in; part 442 of 
this* subchapter.

S u b p a rf A — G e n e ra l P rovis ions

§444110 Basis.
This subpart isr based on the follow

ing sections of the Act which state re
quirements. and limits on the services 
specified' or provide Secretarial au
thority to prescribe regulations relat
ing, to services:

(a) Sections I902(a)(13;)(A)(il) and 
1905X aX.7) for home health services 
(§441.15)..

(b) Section 1905(aX,4XC) for family 
planning (§ 441.20);

(c) Section 1905(aX121 and (e), for 
optometric services (§ 441.30).

(d) Section 1T02 for end-stage renal 
disease (§441.40);

(e) Section 1905(a) (following 
(aX17.)),; which prohibits FFP in ex
penditures for certain services 
C&441.12)*

§441.11 Continuation o f FFP for institu
tional services.

(a) , If a medicaid agency terminates 
or fails to Benew a provider agreement 
for the services specified in paragraph
(c). of this, section; because* the services 
no longer meet the applicable defini
tions, FFP may be continued for a 
period specified in paragraph (b;) of 
this; section, only—

(T) Far payment for individuals ad
mitted to the facility before the pro
vider agreement terminated or was not 
renewed* and

(2) If the agency makes reasonable 
efforts to transfer the individuals to 
another facility or to' alternate care.

(b) FFP may be continued under the 
conditions specified in paragraph (a) 
of this section, for no more than 30 
days from—

(1) > The termination* or expiration 
dbte by HCFA- of the facility’s  provid
er agreement under medicare;

(2) The?- termination or expiration 
date by the agency- of its provider 
agreement; or *

(3) For a facility or program provid
ing inpatient psychiatric services for 
individuals under age- 21, the earlier of 
either—

(i) The effective date of its loss of 
accreditation by the Joint Commission 
on Accreditation of Hospitals; or

(ii) The termination by the agency 
of Its provider agreement.
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(c) FFP may be continued, as speci

fied in this section, for the following 
services:

(1) Inpatient hospital services as de
fined in § 440.10 of this subchapter.

(2) Inpatient hospital services for in
dividuals age 65 or older in an institu
tion for tuberculosis or mental dis
eases, as defined in § 440.140 of this 
subchapter.

(3) Skilled nursing facility services 
for individuals age 21 or older, as de
fined in § 440.40(a) of this subchapter.

(4) Skilled nursing facility services 
for individuals age 65 or older in an in
stitution for tuberculosis or mental 
diseases, as defined in § 440.140 of this 
subchapter.

(5) Intermediate care facility ser
vices, as defined in §440.150 of this 
subchapter.

(6) Intermediate care facility ser
vices for individuals age 65 or older in 
an institution for tuberculosis or 
mental diseases, as defined in § 440.140 
of this subchapter.

(7) Inpatient psychiatric services for 
individuals under age 21, as defined in 
§ 440.160 of this subchapter.
§ 441.13 Prohibitions on FFP: Institution

alized individuals.
(a) FFP is not available in expendi

tures for services for—
Cl) Any individual who is in a public 

institution, as defined in §435.1009 of 
this subchapter; or

(2) Any individual who is under age 
65 and is in an institution for tubercu- 
16sis or mental diseases, except an in
dividual who is under age 22 and re
ceiving inpatient psychiatric services 
under subpart D of this part.

(b) Payments to institutions for the 
mentally retarded or persons with re
lated conditions and to psychiatric fa
cilities or programs providing inpa
tient psychiatric services to individuals 
under age 21 may not include reim
bursement for vocational training and 
educational activities.
§ 441.15 Home health services.

A State plan must provide that—
(a) Home health services include, as 

a minimum—
(1) Nursing services;

• (2) Home health aide services; and
(3) Medical supplies, equipment, and 

appliances.
(b) The agency provides home 

health services to
i l )  Categorically needy recipients

age 21 or over;
(2) Categorically needy recipients 

under age 21, if the plan provides 
skilled nursing facility services for 
them; individuals; and

(3) Medically needy recipients to 
whom skilled nursing facility services 
are provided under the plan.

(c) The eligibility of a recipient to 
receive home health services does not
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depend on his need for or discharge 
from institutional care.
§ 441.20 Family planning services.

For recipients eligible under the 
plan for family planning services, the 
plan must provide that each recipient 
is free from coercion or mental pres
sure and free to choose the method of 
family planning to be used.
§ 441.30 Optometric services.

The plan must provide for payment 
of optometric services as physician ser
vices, whether furnished by an optom
etrist or a physician, if—

(a) The plan does not provide for 
payment for services provided by an 
optometrist, except for eligibility de
terminations under §§ 435.531 and 
436.531 of this subchapter, but did 
provide for those services at an earlier 
period; and

(b) The plan specifically provides 
that physicians’ services include ser
vices an optometrist is legally author
ized to perform.
§ 441.40 End-stage renal disease.

FFP in expenditures for services de
scribed in subpart A of part 440 is 
available for facility treatment of end- 
stage renal disease only if the facility 
has been approved by the Secretary to 
furnish those services under medicare. 
This requirement for approval of the 
facility does not apply under emergen
cy conditions permitted under medi
care (see § 405.1011 of this chapter).

Subpart B— Early and Periodic
Screening, Diagnosis and Treatment 
o f Individuals Under Age 21

§ 441.50 Basis and purpose.
This subpart implements sec. 1905 of 

the Act by prescribing State plan re
quirements for early and periodic 
screening and diagnosis of individuals 
under age 21 to ascertain physical and 
mental defects, and treatment to cor
rect or ameliorate defects and chronic 
conditions found. (See 45 CFR 
205.146(c) relating to reduction in FFP 
under AFDC for failure to provide 
EPSDT to individuals under age 21.)
§ 441.51 State plan requirements.

A State plan must provide that the 
requirements of this subpart are met 
with respect to early and periodic 
screening, diagnosis and treatment 
(EPSDT) of individuals under age 21, 
as defined in §440.40 of this sub
chapter.
§ 441.52 Required services.

(a) The medicaid agency must make 
available, to recipients under age 21, 
early and periodic screening and diag
nosis to determine physical and 
mental defects and treatment of condi

tions discovered within the limits in 
the plan on amount, duration, and 
scope.

(b) Subject to utilization controls it 
may impose, the agency must also 
make available, if they are not other
wise included in the plan—

(1) Treatment of visual and hearing 
defects, including provision of eye
glasses and hearing aids; and

(2) Dental services needed for relief 
of pain and infection, restoration of 
teeth, and maintenance of dental 
health.
§ 441.53 Additional services under EPSDT.

The agency may provide any other 
services defined in subpart A of part 
440 of this subchapter under the 
EPSDT program to recipients under 
age 21, even if it does not/provide 
those services or provides them in a 
lesser amount, duration, or scope to 
other recipients.
§ 441.54 Administration.

The agency must establish adminis
trative procedures to—

(a) Identify available screening and 
diagnostic facilities;

(b) Assure that recipients under age 
21 may receive services of those facili
ties; and

(c) Make available' EPSDT services 
covered under the plan.
§ 441.55 Services from title V grantees.

The agency must—
(a) Identify all recipients eligible for 

EPSDT services, including those who 
are in need of medical or remedial ser
vices furnished through title V gran
tees; and

(b) Assure that recipients eligible for 
title V services are—

(1) Informed of the services; and
(2) Referred to title V grantees for 

services, as appropriate.
§441.56 Maximum utilization of existing 

services.
The agency must provide for agree

ments to assure maximum use of exist
ing screening, diagnostic, and treat
ment services provided by public and 
voluntary agencies such as child 
health clinics, neighborhood health 
centers, and similar agencies.

Subpart G—Medicaid fo r Individuals 
Age 65 or O ver in Institutions for 
Mental Diseases [Reserved]

Subpart D— Inpatient Psychiatric Ser
vices fo r Individuals Under Age 21 
in Psychiatric Facilities or Programs

§ 441.150 Basis and purpose.
This subpart specifies requirements 

applicable if a State provides inpatient 
psychiatric services to individuals
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under age 21,. as defined- in f  440.160 of 
this subchapter and- authorized' under: 
sec. 1905 (aXl’6) and (It) of the Act.
§441.151 General requirements.

Inpatient' psychiatric, services for re
cipients under age 21 must be pro
vided—

(a) Under the direction of a physi
cian;

(to) By a psychiatric facility or an in
patient program in a psychiatric facili
ty, either o f which is accredited by the  
Joint Commission on Accreditation of 
Hospitals; and

(e) Before the recipient reaches age 
21 or,, if the recipient was receiving the  
services immediately before he 
reached age 21, before the earlier of 
the following—

Cl) The date he no longer requires 
the services; or

(2):The date he reaches age 22.
§441.152' Certification of need for ser

vices,
(a) A team specified in §441.154 

must certify that—
(1) Ambulatory care resources avail

able in the community do not meet 
the treatment needs of the recipient;

(2) Proper treatment of the recipi
ent's psychiatric condition requires 
services on an inpatient basis under 
the direction of a physician; and

(3) The services can reasonably be 
expected to improve the recipient’s 
condition or prevent further regres
sion so that the services will no longer 
be needed.

(to), The certification specif ied in this 
section and in §441.153 satisfies the 
utilization control requirement for 
physician certification in §§456.60, 
456.160, 456.260; and 456*360 of this 
subchapter.
§441.153 Team certifying need for ser

vices.
Certification under § 441.152 must be 

madfe- by terms specified as follows:
(a) For an individual who- is a recipi

ent whm admitted to a facility or pro
gram; certification must toe made by 
an independent team that— 

d> Includes a  physician;
02) Has competence in diagnosis and 

treatment of mental' illness, preferably 
in child psychiatry; and

(3) Has knowledge of the individual’s 
situation.

(to) For an individual who applies for 
medicaid while ifr the facility of pro
gram, the certification must be—

01) Made by the team responsible for 
the pfan o f care as specified in 
§441.1565 and

021 Cover any period before applica
tion for which claims are made.

Oc)' For emergency admissions, the 
certification must be made by the 
team responsible1 for the plan of care
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Of 441.156) within 14 days after admis
sion.
§ 4flLl54 Active treatment.

Inpatient psychiatric services must 
involve “active treatment.”;, which 
means implementation of a profession
ally developed and* supervised individ
ual plan of care, described in § 441.155 
that is—

(a)' Developed and implemented no 
later than 14 days- after admission; and

Ob) Designed to achieve the* recipi
ent’s discharge from inpatient status 
at the earliest possible time.
§411.155 Individual plan of care.

(a)1 “Individual plan of care” means a 
written plan developed for- each recipi
ent in accordance with §§ 456.180- 
456081, and 456.28D-456.2gt of this 
subchapter, to improve his condition 
to the. extent that inpatient, care is. no 
Longer necessary.

Ob) The plan of care must—
01) Be based on a diagnostic evalua

tion that includes examination of the 
medical, psychological, social, behav
ioral* and developmental aspects of the 
recipient’s situation and reflects the 
need for inpatient psychiatric care;,

(2) Be developed by a team of profes
sionals specified under §441.156 in 
consultation with the recipient; and 
his parents, legal guardians,, or others 
in whose care he will be released" after 
discharge;

034 State treatment objectives;
04) Prescribe an integrated program 

of therapies», activities, and experi
ences designed to meet the objectives; 
and

05) Include, at an appropriate time, 
post-discharge plans and coordination 
of inpatient services with partial disr 
charge plans and related, community 
services to ensure continuity of care 
with the recipient’s family,, school;, and 
community upon discharge.

(c) The plan must be reviewed every 
30 days by the team specified in 
§ 441.156 to

ol')' Determine that services being
provided are or were required on an in
patient basis, and

02.) Recommend changes in the plan 
as indicated by the recipient's overall 
adjustment as an inpatient.

(d) The development and review of 
the plan of care as specified in this 
section satisfies the utilization control 
requirements for—

01) Physician recertification under 
§§456.60* 456.160, 456,260,. and 456,360 
of this subchap tec; and

02) Establishment and periodic 
review of the plan of care under 
§§ 456.80, 456.180,. 456.280V and, 4561380 
of this subchapter.
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§ 441.156 Team.' developing individual plan 
o f  cam.

Oa) The individual plan of care under 
§ 441.155 must be developed by an in
terdisciplinary team of physicians and 
other personnel who are- employed by, 
or provide services to patients itr, the 
facility.

Ob) Based on education and experi
ence, preferably including competence 
in  child psychiatry, the team must be 
capable of—

(1) Assessing the recipient’s  immedi
ate and long-range therapeutic needs, 
developmental priorities, and personal 
strengths and liabilities;

02) Assessing the potential resources 
of the recipient’s family;

(3) Setting treatment objectives; and
04). Prescribing therapeutic modali

ties to achieve' the plan’s objectives,
(c) The team must include, as a 

minimum, either—
01) A Board-eligible: or Board-certi

fied psychiatrist;
02) A clinical psychologist who has a 

doctoral degree and a physician li
censed to practice medicine or osteop
athy; or

(3) A physician licensed to» practice 
medicine or osteopathy with special
ized training and experience in the di
agnosis and treatment of mental' dis
eases, and a psychologist who has a 
master's degree in clinical psychology 
or who has been certified1 by the State 
or by the State- psychological associ
ation.

( d)- The team must also* include one 
of the" following;

(1) A psychiatric social worker.
(2) A registered' nurse1 with special

ized training, or one year's experience 
in treating mentally ill individuals.

(3) An occupational therapist who is 
licensed, if required by the State, and 
who has specialized training or one 
year of experience in. treating mental
ly ill individuals.

(4) A psychologist who has a mas
ter’s degree in  clinical" psychology or 
who has been certified by the State or 
by the State psychological association.
§ 4 4 0 8 0  Maintenance erf effort: General 

rulé:
FFP is. available onl& if  the State 

maintains fiscal effort as prescribed 
under this subpart.
§ 4 4 0 8 1  Maintenance o f  effort:- Explana

tion, of terms and requirements:
(a,) For purposes of § 441.182:
(1) The base year is the 4-quarter 

period: ending December 31, 19/71.
(2) Quarterly per capita non-Federal 

expenditures axe expenditures for in
patient psychiatric services deter
mined- by reimbursement principles 
under medicare.. (See Part 405; subpart 
DO
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(3) The number of individuals receiv
ing inpatient psychiatric services in 
the current quarter means—

(i) The number of individuals receiv
ing services for the full quarter; plus

(ii) The full quarter composite 
number of individuals receiving ser
vices for less than a full quarter.

(4) In determining the per capita ex
penditures for the base year, the med
icaid agency must compute the 
number of individuals receiving ser
vices in a manner similar to that in 
paragraph (a)(3) of this section.

(5) Non-Federal expenditures means 
the total amount of funds expended 
by the State and its political subdivi
sions, excluding Federal funds re
ceived directly or indirectly from any 
source.

(6) Expenditures for the current cal
endar quarter exclude Federal funds 
received directly or indirectly from 
any source.

(b) As a basis for determining the 
correct amount of Federal payments, 
each State must submit estimated ahd 
actual cost data and other information 
necessary for this purpose in the form 
and at the times specified in this sub- 
chapter and by HCFA guidelines.

(c) The agency must have on filé 
adequate records to substantiate com
pliance with the requirements of 
§ 441.182 and to ensure that all neces
sary adjustments have been made.

(d) Facilities that did not meet the 
requirements of §§ 441.151-441.156 in 
the base year, but are providing inpa
tient psychiatric services under those 
sections in the current quarter, must 
be included in the maintenance of 
effort computation if, during the base 
year, they were—

(1) Providing inpatient psychiatric 
services for individuals under age 21; 
and

(2) Receiving State aid.
§ 441.182 Maintenance of effort: Computa

tion.
(a) For expenditures for inpatient 

psychiatric services for individuals 
under age 21, in any calendar quarter, 
FFP is available only to the extent 
that the total State medicaid expendi
tures in the current quarter for inpa
tient psychiatric services and outpa
tient psychiatric treatment for individ
uals under age 21 exceed the sum of 
the following;

(1) The total number of individuals 
receiving inpatient psychiatric services 
in the current quarter times the aver
age quarterly per capita. non-Federal 
expenditures for the base year; and

(2) The average non-Federal quar
terly expenditures for the base year 
for outpatient psychiatric services for 
individuals under age 21.

(b) FFP is available for 100 percent 
of the increase in expenditures over 
the base year period, but may not

exceed the Federal medical assistance 
percentage times the expenditures 
under this subpart for inpatient psy
chiatric services for individuals under 
age 21.

Subpart E—Abortions

§ 441.200 Basis and purpose.
This subpart implements sec. 101 of 

Pub. L. 95-205 by prohibiting the use 
of Federal funds for abortions except 
under certain circumstances stated in 
this subpart.
§ 441.201 Definitions.

As used in this subpart—
“Law enforcement agency” means 

an agency, or any part of an agency, 
charged under applicable law with en
forcement of the general penal stat
utes of the United States or of any 
State of local jurisdiction.

“Medical procedures performed 
upon a victim of rape or incest” means 
any medical service, including an abor
tion, performed for the purpose of pre
venting or terminating a pregnancy 
arising out of an incident of rape or 
incest

“Physician” means a doctor of medi
cine or osteopathy legally authorized 
to practice medicine and surgery by 
the State in which he practices.

“Public health service” means—
(1) An agency of the United States 

or of a State of local , government that 
provides health .or medical services, 
and

(2) A “rural health clinic,” as de
fined under sec. l(d)(aa)(2) of Pub. L. 
95-210, 91 Stat. 1485, except that any 
agency or facility whose principal 
function is the performance of abor
tions is specifically excluded from this 
definition.
§ 441.202 General rule*

FFP is not available in expenditures 
for an abortion except under circum
stances described in §§ 441.203 through 
441.205. ■
§ 441.203 Life o f the mother would be en

dangered.
FFP is available in expenditures for 

an abortion when a physician has 
found, and certified in writing to the 
medicaid agency, that on the basis of 
his professional judgment, the life of 
the mother would be endangered if 
the fetus were carried to term. The 
certification must contain the name 
and address of the patient.
§441.204 Severe and long-lasting damage 

to physical health.
(a) FFP is available in expenditures 

for an abortion when two physicians 
have found, and certified in writing to 
the medicaid agency, that on the basis 
of their professional judgment, severe 
and long lasting physical damage to

the mother would result if the preg
nancy were carried to term. The cetifi- 
cation must contain the name and ad
dress of the patient.

(b) At least one of the two physi
cians must also certify that he is not 
an interested physician, as defined in 
paragraph (c) of this section.

(c) For purposes of paragraph (b) of 
this section, an “interested physician” 
is a physician—

(1) Whose income is directly or indi
rectly affected by the fee paid for the 
performance of the abortion; or

(2) Who is the spouse of, or another 
relative who lives with, a physician 
whose income is directly or indirectly 
affected by the fee paid for the per
formance of the abortion.
§ 441.205 Rape and incest

(a) FFP is available in expenditures 
for medical procedures performed 
upon a victim of rape or incest if the 
medicaid agency has received signed 
documention from a law enforcement 
agency or public health service stat- 

' ing—
(1) That the recipient upon whom 

the medical procedure was performed 
was reported to have been the victim 
of an incident of rape or incest;

(2) The date of the incident;
(3) The date of the report, which 

must be within 60 days of the incident;
(4) The name and address of the 

victim;
(5) The name and address of the in

dividual who reported the rape or 
incest, if different from the victim; 
and

(6) That the report included the sig
nature of the individual who reported 
the incident.

(b) FFP is also available in expendi
tures for abortions for victims of rape 
or incest under the circumstances de
scribed in §§ 441.203 and 441.204 with
out regard to the requirements of this 
section.
§441.206 Documentation needed by the 

medicaid agency.
FFP is not available in any expendi

tures for abortions or other medical 
procedures otherwise provided for 
under §§ 441.203 through 441.205 if the 
medicaid agency has paid without first 
having received the certifications and 
documentation specified in those sec
tions.
§441.207 Drugs and devices and termina

tion of ectopic pregnancies.
FFP is available in expenditures for 

drugs or devices to prevent implanta
tion of the fertilized ovum and for 
medical procedures necessary for the 
termination of an ectopic pregnancy.
§ 441.208 Recordkeeping requirements.

Medicaid agencies must maintain 
copies of the certifications and docu-
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mentation specified in §§441.203 
through 441.205 for 3 years under the 
recordkeeping requirements at 45 CFR 
74.20.

PART 442— STANDARDS FOR PAY- 
MENT FOR SKILLED NURSING AND 
INTERMEDIATE CARE FACILITY SER
VICES •

Subpart A — G en era l Provisions

Sec.
442.1 Basis and purpose.
442.2 Terms.

Subpart B— Provider Agreem ents

442.10 State plan requirement.
442.12 Provider agreement: General re

quirements.
442.15 Duration of agreement.
442.16 Extension of agreement.
442.20 Additional requirements for agree

ments with SNF’s participating in medi
care.

442.30 Agreement as evidence of certifica
tion.

Subpart C — Certification o f S N P s and ICF’t

442.100 State plan requirements.
442.101 Obtaining certification.
442.105 Certification with deficiencies: 

General provisions.
442.110 Certification period: General provi

sions.
442.111 Certification period: Facilities with 

deficiencies.
442.112 Extended period for correcting de

ficiencies: ICF’s other than ICF’s/MR; 
environment, sanitation and Life Safety 
Code deficiencies.

442.113 Extended period for correcting de
ficiencies: ICF’s/MR: Life Safety Code 
and living/dining/therapy area deficien
cies.

442.115 Correction plans.

Subpart 0 — Skilled Nursing Facility 
Requirements

442.200 Purpose.
442.201 State licensing standards.
442.202 Federal definitions and standards.

Subpart E— Intermediate Care Facility 
Requirements: A ll Facilities

442.250 Purpose.
442.251 State licensing-standards.
442.252 State safety and sanitation stand

ards.
442.253 Federal definition and standards.
442.254 Standards for hospitals and SNF’s 

providing ICF services.

Sec.
442.306 Written policies and procedures:

Admission.
442.307 Written policies and procedures:

Transfer and discharge.
442.308 Written policies and procedures:

Chemical and physical restraints.
442.309 Written policies and procedures:

Resident complaints and recommenda
tions.

442.310 Written policies and procedures:.
Resident records.

442.311 Written policies and procedures:
Resident’s bill of rights.

442.312 Written policies and procedures:
Delegation of rights and responsibilities.

442.313 Emergencies.
442.314 Staff training programs.
442.315 Health and safety laws.
442.316 Transfer agreements.
442.317 Arrangements with outside re

sources.
442.318 Resident record system.
442.319 Overall plan of care.
442.320 Resident financial records.

S afety S tandards

Sec.
442.408 Management audit plan.
442.409 Governing body.
442.410 Chief executive officer.
442.411 Qualified Mental Retardation Pro

fessional.
442.412 Organization chart.
442.413 Staff-resident communications.
442.414 Communication with residents and 

parents.
442.415 Health and safety laws.
442.416 Research statement.
442.417 Agreements with outside resources.

Ad m issio n  and R elease

442.418 Admission criteria and evaluations.
442.419 Availability of rules and proce

dures.
442.420 Number of residents.
442.421 Review of pre-admission evalua

tion.
442.422 Annual review of resident’s status.
442.423 Record and reports of' reviews.
442.424 Release from the ICF/MR.
442.425 Transfer to another facility.
442.426 Emergencies or death of a resident.

442.321 Fire protection.
442.322 Fire protection: Exception for 

smaller ICF’s.
442.323 Fire protection: Waivers. 

Environmental and Sanitation Standards
442.324 Resident living areas.
442.325 Resident rooms.
442.326 Bathroom facilities.
442.327 Linen supplies.
442.328 Therapy and isolation areas.
442.329 Dining, recreation, and social 

rooms.
442.330 Building accessibility and use.

Meal Service
442.331 Meal service.
442.332 Menu planning and supervision.

Medications
442.333 Licensed pharmacist.
442.334 Orders for medications.
442.335 Methods to control medication 

dosage.
442.336 Review of medications.
442.337 Administering medications.

Health Services
442.338 Health services.
442.339 Supervision.
442.340 24-hour staffing.
442.341 Individual health care plan.
442.342 Nursing care.

Other Services
442.343 Rehabilitative services.
442.344 Social services.,
442.345 Activities program.
442.346 Physician services.

P ersonnel P olicies

442.427 Written policies.
442.428 Licensure and professional stand

ards.
442.429 Suspension and dismissal.
442.430 Staff treatment of residents.
442.431 Sufficient staffing and resident 

work.
442.432 Staff training program.

R esident Living

442.433 Responsibilities of living unit staff.
442.434 Resident evaluation and program 

plans.
442.435 Resident activities.
442.436 Personal possessions.
442.437 Control and discipline of residents.
442.438 Physical restraint of residents.
442.439 Mechanical devices used for physi

cal restraint.
442.440 Chemical restraint of residents.
442.441 Behavior modification programs.
442.442 Resident clothing.
442.-443 Health, hygiene, grooming and

toilet training.
442.444 Grouping and organization of

living units.
442.445 Resident-living staff.
442.446 Resident-living areas.
442.447 Resident bedrooms: Space and oc

cupancy.
442.448 Resident bedrooms: Furniture and 

bedding.
442.449 Storage space in living units.
442.450 Resident bathrooms.
442.451 Heating and ventilation in living 

units.
442.452 Floors in living units.
442.453 Emergency lighting.

Subpart F— Standards for Interm ediate C are  
Facilities O ther Than Facilities for the M en
tally Retarded

442.300 Basis and purpose.

Adm inistration

442.301 Methods of administration.
442.302 Staffing.
442.303 Administrator.
442.304 Resident services director.
442.305 Written policies and procedures: 

General requirements.

Subpart G — Standards for Interm ediate C are  
Facilities for the M entally  Retarded

442.400 Basis and purpose.
442.401 Definitions.

A dm inistrative P olicies and P rocedures

442.402 Philosophy, objectives, and goals.
442.403 Resident’s civil rights
442.404 Resident’s bill of rights!
442.405 Delegation of rights and responsi

bilities.
442.406 Resident finances.
442.407 Policy and procedure manuals.

P rofessional and S pecial P rograms and 
S ervces

442.454 Needed services.
442.455 Quality standards for outside re

sources.
442.456 Planning and evaluation.

DENTAL SERVICES

442.457 Diagnostic services.
442.458 Treatment.
442.459 Education and training.
442.460 Records.
442.461 Formal arrangements.
442.462 Staff.

FED ERAL REGISTER, V O L. 43, N O . 190— FR ID A Y, SEPTEM BER 29, 1978



45234
TRAINING AND HABILITATION SERVICES

Sec.
442.463 Required services.
442.464 Staff.

FOOD AND NUTRITION SERVICES

442.465 Required services.
442.466 Diet requirements.
442.467 Meal service.
442.468 Menus.
442.469 Food storage.
442.470 Work areas.
442.471 Dining areas and service.
442.472' Training of residents and direct-

care staff.
442.473 Staff.

MEDICAL SERVICES

442.474 Required services.
442.475 Goals and evaluations.
442.476 Arrangements with outside re

sources.
442.477 Preventive health services.

NURSING SERVICES

442.478 Required services.
442.479 Training.
442.480 Staff.
442.481 Supervision of health services.

PHARMACY SERVICES

442.482 Required services.
442.483 Pharmacist.
442.484 Drugs and medications.
442.485 Drug storage.

PHYSICAL AND OCCUPATIONAL THERAPY 
SERVICES

442.486 Required services.
442.487 Records and evaluations.
442.488 Staff and facilities.

PSYCHOLOGICAL SERVICES

442.489 Required services.
442.490 Psychologist.

RECREATION SERVICES

442.491 Required services.
442.492 Records.
442.493 Staff. .

SOCIAL SERVICES

442.494 Required services.
442.495 Social workers.

SPEECH PATHOLOGY AND AUDIOLOGY SERVICES

442.496 Required services.
442.497 Evaluations and assessments.
442.498 Staff and facilities.

R ecords

442.499 Maintenance of resident records.
442.500 Admission records.
442.501 Record entries during residence.
442.502 Confidentiality.
442.503 Central record service.
442.504 Staff and facilities.

S afety and S anitation

442.505 Emergency plan and procedures.
442.506 Evacuation drills.
442.507 Fire protection.
442.508 Fire protection exceptions for 

smaller ICFs/MR.
442.509 Fire protection waivers.
442.510 Paint.
442.511 Building accessibility and use.
442.512 Sanitation records and reports.
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Administrative Services
Sec.
442.513 Support services.
442.514 Communication system.
442.515 Engineering and maintenance.
442.516 Laundry services.

A u t h o r it y : Sec. 1102 of the Social Securi 
ty Act. 49 Stat. 647 (42 U.S.C. 1302).

Subpart A — General Provisions
§ 442.1 Basis and purpose.

(a) This part states requirements for 
provider agreements, facility certifica
tion, and facility standards relating to 
the provision of skilled nursing facility 
and intermediate care facility services 
to medicaid recipients. The require
ments apply to State medicaid agen
cies and survey agencies and to the fa
cilities. This part is based on the fol
lowing sections of the Act:

(1) Section 1902<a)(4), administrative 
methods for proper and efficient oper
ation of the State plan;

(2) Section 1902(a)(27), provider 
agreements;

(3) Section 1902(a)(28), skilled nurs
ing facility standards;

(4) Section 1902<a)(33)(B), State 
survey agency functions;

(5) Section 1905 (c) and (d), defini
tion of intermediate care facility ser
vices;

(6) Section 1905 (f) and (i), defini
tion of skilled nursing facility services; 
and

(7) Section 1910, participation of 
medicare-certified skilled nursing fa
cilities in medicaid.

(b) Section 431.610 of this sub
chapter contains requirements for des
ignating the State licensing agency to 
survey these facilities and for certain 
survey agency responsibilities.
§ 442.2 Terms.

In this part—
“Facility” refers to a skilled nursing 

facility (SNF), an intermediate care fa
cility (ICF), and an intermediate care 
facility for the mentally retarded or 
persons with related conditions (ICF/ 
MR). Except where otherwise speci
fied, “ICF” refers to both an ICF and 
an ICF/MR.

“Facility”, and any specific type of 
facility referred to, may include a dis
tinct part of a facility as specified in 
§ 440.40 or § 440.150 of this subchapter.

Subpart B— Provider Agreements
§ 442.10 State plan requirement.

A State plan must provide that re
quirements of this subpart are met.
§ 442.12 Provider agreement: General re

quirements.
(a) A medicaid agency may not ex

ecute a provider agreement with a fa
cility for SNF or ICF services nor 
make medicaid payments to a facility 
for those services unless the Secretary 
or the State survey agency has certi

fied the facility under this part to pro
vide those services. (See § 442.101 for 
certification by the Secretary or by 
the State survey agency. This certifi
cation requirement does not apply 
with respect to Christian Science sani- 
toria operated, or listed and certified, 
by the First Church of Christ Scien
tist, Boston, Mass.

(b) The effective date of an agree
ment may not be earlier than the date 
of certification.

(c) An agreement must be in accord
ance with the certification provisions 
set by the Secretary or the survey 
agency under subpart C of this part.

(d) If the medicaid agency has ade
quate documentation showing good 
cause, it may refuse to execute an 
agreement, or may cancel an agree
ment, with a certified facility.
§ 442.15 Duration of agreement.

(a) Except as specified under 
§ 442.16, the duration of an agreement 
may not exceed 12 months.

(b) The agreement must be for the 
same duration as the certification 
period set by the survey agency. How
ever, if the medicaid agency has ade
quate documentation showing good 
cause, it may make an agreement for 
less than this period.

(c) FFP is available for services pro
vided by a facility for up to 30 days 
after its agreement expires or termi
nates under the conditions specified in 
§ 441.11 of this subchapter.
§ 442.16 Extension of agreement. "

A medicaid agency may extend a 
provider agreement for up to 2 months 
beyond its original expiration date if it 
receives written notice from the 
survey agency, before the expiration 
date of the agreement, that extension 
will not jeopardize the patients’ health 
and safety, and—

(a) Is needed to prevent irreparable 
harm to the facility or hardship to the 
recipients in the facility; or

(b) Is needed because it is impracti
cable to determine, before the expira
tion date, whether the facility meets 
certification standards.
§ 442.20 Additional requirements for 

agreements with SNF’s participating in 
medicare.

(a) The medicaid agency’s agreement 
with a SNF participating in medicare 
must—

(1) Provide for the same terms and 
conditions as medicare certification; 
and

(2) Be for the same duration as the 
medicare certification.

(b) When the Secretary notifies the 
medicaid agency that a medicare 
agreement with a SNF has been termi
nated, the agency must terminate its 
medicaid agreement with that SNF.
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(c) If the medicaid agency has termi
nated an agreement under paragraph
(b) of this section, it may not make an
other agreement with that SNF 
until—

(1) The conditions causing the termi
nation are removed; and

(2) The SNF provides reasonable as
surance to the survey agency that the 
conditions will not recur.
§ 442.30 Agreement as evidence of certifi

cation.
(a) Under §§ 440.40(a) and 440.150 of 

this subchapter, FFP is available in 
expenditures for SNF and ICF service 
only if the facility has been certified 
as meeting the requirements for med
icaid participation, as evidenced by a 
provider agreement executed under 
this part. An agreement is not valid 
evidence that a facility has met those 
requirements if the Administrator de
termines that—

(1) The survey agency failed to 
apply the applicable certification 
standards required under subpart D, 
E, F, or G of this part;

(2) The survey agency failed to 
follow the rules and procedures for 
certification set forth in subpart C of 
this part and §431.610 of this sub
chapter;

(3) The survey agency failed to per
form any of the functions specified in 
§ 431.610(g) of this subchapter relating 
to evaluating and acting on informa
tion about the facility and inspecting 
the facility;

(4) The survey agency failed to use 
the Federal standards and the forms, 
methods, and procedures required 
under § 431.610(f)(1) for determining 
qualifications of providers; or

(5) The agreement's terms and con
ditions do not meet the requirements 
of this subpart.

(b) The Administrator will make the 
determination under paragraph (a) of 
this section through onsite surveys, 
other Federal reviews, State certifica
tion records, or Reports he may require 
from the medicaid or survey agency.

(c) If the Administrator disallows a 
State’s claim for FFP because of a de
termination under paragraph (a) of 
this section, the State is entitled upon 
request to reconsideration of the disal
lowance under 45 CFR Part 16.
Subpqrt C— Certification of SNF’s and 

IC F*

§ 442.100 State plan requirements.
A State plan must provide that the 

requirements of this subpart are met.
§ 442.101 Obtaining certification.

(a) This section states the require
ments for obtaining notice of a facili
ty’s certification before a medicaid 
agency executes a provider agreement 
under § 442.12.

(b) The agency must obtain notice of 
certification from the Secretary for—

(1) A facility located on an Indian 
reservation; and

(2) A SNF that has been certified for 
medicare payments.

(c) The agency must obtain notice of 
certification from the survey agency 
for all other facilities.

(d) The notice must state that the 
facility—

(1) Meets the applicable require
ments under subpart D, E, F, or G of 
this part, except for waivers or vari
ations granted by the Secretary or the 
survey agency under those subparts; 
or

(2) Has been certified with provision 
for correcting deficiencies in meeting 
those requirements, under the condi
tions of this subpart.

(e) For purposes of certification of 
facilities under this subpart, a waiver 
of standards is not a deficiency.
§ 442.105 Certification with deficiencies: 

General provisions.
If a survey agency finds a facility de

ficient in meeting the standards speci
fied under subpart D, E, F, or G of 
this part, the agency may certify the 
facility for medicaid purposes under 
the following conditions:

(a) The agency finds that the facili
ty’s deficiencies, individually or in 
combination, do not jeopardize the pa- 
tient’s health and safety, nor. seriously 
limit the facility’s capacity to give ade
quate care. The agency must maintain 
a written justification of these find
ings.

(b) The agency finds acceptable the 
facility’s written plan for correcting 
the deficiencies.

(c) If a facility was previously certi
fied with a deficiency and has a differ- 
ent deficiency at the time of the next 
survey, the agency documents that the 
facility—

(1) Was unable to stay in compliance 
with the standard for reasons beyond 
its control, or despite intensive efforts 
to comply; and

(2) Is making the best use of its re
sources to furnish adequate care.

(d) If a facility has the same defi
ciency it had under the prior certifica
tion, the agency documents that the 
facility—

(1) Did achieve compliance with the 
standard at some time during the 
prior certification period;

(2) Made a good faith effort, as 
judged by the survey agency, to stay 
in compliance; and

(3) Again became out of compliance 
for reasons beyond its control.

(e) If an ICF or ICF/MR has a defi
ciency of the types specified in 
§§442.112 or 442.113 that requires a 
plan of correction extending beyond 
12 months, the agency documents that
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the conditions of those sections are 
met.

§ 442.110 Certification period: General 
provisions.

(a) A survey agency may certify a fa
cility that fully meets applicable re
quirements for up to 12 months.

(b) The survey agency may notify 
the medicaid agency that the term of 
a provider agreement may be extended 
up to 2 months after the expiration 
date of the agreement under the con
ditions specified in § 442.16.
§442.111 Certification period: Facilities 

with deficiencies.
(a) Facilities with deficiencies may 

be certified under §442.105 for the 
period specified in either paragraph
(b) or (c) of this section. However, 
ICF’s with deficiencies that may re
quire more than 12 months to correct 
may be certified under §§ 442.112 and 
442.113.

(b) The survey agency may certify a 
facility for a period that ends no later 
than 60 days after the last day speci
fied in the plan for correcting deficien
cies. The certification period must not 
exceed 12 months, including the 
period allowed for corrections.

(c) The survey agency may certify a 
facility for up to 12 months with a 
condition that the certification will be 
automatically canceled on a specified 
date within the certification period 
unless—

(1) The survey agency finds that all 
deficiencies have been satisfactorily 
corrected; or

■ <2> The survey agency finds and no
tifies the medicaid agency that the fa
cility has made substantial progress in 
correcting the deficiencies and has a 
new plan for correction that is accept- 
able.

The • automatic cancellation date 
must be no later than 60 days after 
the last day specified in the plan for 
correction of deficiencies under 
§ 442.105.
§442.112 Extended period for correcting 

deficiencies: ICF’s other than ICF’s/ 
MR; environment, sanitation, and Life 
Safety Code deficiencies. ,

(a) Scope. This section applies to 
ICF’s other than ICF’s/MR that are 
deficient in meeting requirements 
for—

(1) Environment and sanitation 
(§§ 442.324-442.330); or

(2) Life Safety Code (§§442.321- 
442.323).

(b) Certification period. The survey 
agency may certify an ICF other than 
an ICF/MR under §442.105 for up to 
12 months even though the facility 
has deficiencies that may take up to 2 
years after the first certification of 
the facility to correct, if the conditions 
in this section are met.
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(c) Written plan for correction. The 

ICP must submit a written plan for 
correcting the def iciencies that—

(1) Specifies the steps the facility 
will take to correct each deficiency;

(2) Specifies a timetable for taking 
each of those steps and a date for com
pletion of correction of each deficien
cy that is not later than 2 years after 
the date the facility is first certified; 
and

(3) Is acceptable to the survey 
agency.

(d) Feasibility of plan. The survey 
agency must find that the facility 
can—

(1) Potentially meet the require
ments in which it is deficient by 
taking the steps specified in the plan 
for correction; and

(2) Correct each deficiency by the 
date specified in the plan for correc
tion.

(e) Progress in meeting correction 
plan. Within each 6-month period 
after acceptance of the plan for cor
rection, the survey agency must find, 
and record in the survey record, that 
the facility has made substantial pro
gress in meeting its plan for correc
tion. These findings must be based on 
onsite surveys by qualified surveyors. 
The survey agency must support these 
findings by placing signed contracts, 
work orders, or other documents in 
the survey record.

(f) State fire safety and sanitation 
requirements. The survey agency must 
find that, during the period allowed 
for corrections, the facility meets 
State fire safety and sanitation codes 
and regulations.
§442.113 Extended period for correcting 

deficiencies: ICF’s/MR; Life Safety 
Code and living/dining/therapy area 
deficiencies.

(a) Scope. This section applies to 
ICF’s/MR that are deficient in meet
ing requirements for—

(1) Life Safety Code (§§442.507- 
442.509);

(2) Living units (§§ 442.447(a) (1), (2),
(4) , (5), (b), (c), 442.448(d), 442.449 (a),
(b), 442.450(a)(2), 442.451(a), 442.452, 
442.453);

(3) Dining rooms (§ 442.471(a)-(c)); 
or

(4) Therapy areas (§ 442.488(e)).
(b) Certification period. The survey 

agency may certify an ICF/MR under 
§442.105 for up to 12 months even 
though the deficiencies listed in para
graph (a) of this section may take 
more than 12 months to correct, if the 
conditions in this section and § 442.115 
are met.

(c) Written plan for correction. 
Before certifying an ICF/MR under 
this section, the survey agency must 
approve, in writing, the ICF/MR’s 
written plan for correcting those defi
ciencies. The plan must—
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i l )  state the extent to which the 
ICF/MR complies with the require
ments it does not fully meet;

(2) Specify the steps the ICF/MR 
will take to correct the deficiencies;

(3) Specify a timetable for taking 
each of those steps and a date for com
pletion of corrections;

(4) For a public ICF/MR, be ap
proved by the State or political subdi
vision that has jurisdiction over its op
eration (A public facility is defined in 
§435.1009 of this subchapter as one 
that is the “responsibility of a govern
mental unit or over which a govern
mental unit exercises administrative 
control.”); and

(5) Meet the conditions of §442.115.
(d) Progress in meeting correction 

plan. Within each 6-month period 
after initial approval of the plan, the 
survey agency must find, and record in 
the survey record, that the ICF/MR

«. has made substantial progress in meet
ing the plan for correction. These 
findings must be based on onsite sur
veys by qualified surveyors. The 
survey agency must - support these 
findings by placing signed contracts, 
work orders, or other documentation 
in the survey record.

(e) State fire safety and sanitation 
requirements. The survey agency must 
find that, during the period allowed 
for corrections, the ICF/MR meets 
the State fire safety and sanitation 
codeè and regulations.
§ 442.115 Correction plans.

(a) The ICF/MR’s plan required by 
§442.113 must provide for completion 
of corrections by July 18, 1980, or, if 
authorized by the Secretary under 
paragraph (b) of this section, by July 
18 1982.

(b) If, at the time of the first survey 
of the ICF/MR after July 17, 1977, it 
is unable to develop a plan to complete 
corrections by July 18, 1980, the 
survey agency may request the Secre
tary to authorize approval of a plan to 
complete them by July 18, 1982. The 
Secretary will authorize this approval 
for each deficiency if he determines 
that time beyond July 18, 1977, is 
needed—

(1) As a practical matter to complete 
the corrections;

(2) To prevent unreasonable hard
ship to the ICF/MR; and

(3) To insure continued care for re
cipients served by the ICF/MR.

(c) If the plan provides for correc
tion through structural change or ren
ovation, it must—

(1) Contain a timetable showing the 
corrective steps and their completion 
cLâitês*

(2) Specify the structural change or 
renovation; and

(3) Document that sufficient finan
cial resources are available to com-

plete the change or renovation on 
schedule«

(d) If the plan provides for correc
tion by phasing out part or all of the 
ICF/MR, it must—

(1) Contain a timetable showing the 
buildings or units to be closed and de
scribing the steps for phasing them 
out;

(2) Describe the methods that insure 
the recipients’ health and safety until 
the building or unit is closed; and

(3) Provide that no new recipients 
will be admitted to the building or 
unit after the plan has been approved.

Subpart D— Skilled Nursing Facility 
Requirements

§ 442.200 Purpose.
This subpart specifies the require

ments that a SNF must meet to obtain 
certification from the Secretary or the 
State survey agency as a qualified 
medicaid provider of SNF services.
§ 442.201 State licensing standards.

(a) A SNF must meet State nursing 
home licensing standards. However, if 
a SNF that formerly met State licens
ing standards does not currently meet 
them, it may continue to receive med
icaid payments as a qualified provider 
during a period specified by the re
sponsible licensing authority if, during 
that period, the SNF takes the steps 
needed to again meet the standards.

(b) For purposes of this subpart, the 
fact that a SNF actually holds a cur
rent license is immaterial if the re
sponsible State licensing authority de
termines that, in fact, the standards 
are not met.

(c) In accordance with § 43L1I0 of 
this subchapter, an Indian Health 
Service SNF must meet State licensing 
standards although it need not obtain 
a license. In making this determina
tion, the licensing authority may not 
take into account an absence of licen
sure of any staff member of the facili
ty.
§442.202 Federal definitions and stand

ards.
The SNF must meet—
(a) The definition of a “skilled nurs

ing facility” in § 440.40(a) of this sub- 
clisiptsri

(b) The definition in section 1861(j) 
of the Act; and

(c) The standards specified in part 
405, subpart K, of this chapter; Condi
tions of participation; skilled nursing 
facilities, except for provisions waived 
under that subpart or accepted by the 
Secretary or the State survey agency 
under a plan of correction as specified 
in subpart B of this part. Provisions 
that may be waived under part 405, 
subpart K, include:

<1) Building accessibility,
§ 405.1134(c);
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(2) Patient room and toilet facilities, 

§ 405.1134(e); and
(3) Utilization review, §405.1137, if 

authorized under §§ 456.501-456.508 of 
this subchapter.
Subpart E— Intermediate Care Facility 

Requirements; All Facilities

§ 442.250 Purpose.
This subpart specifies the require

ments that an ICFV must meet to 
obtain certification from the State 
survey agency as a qualified provider 
of ICP services.
§ 442.251 State licensing standards.

(a) Except as provided in paragraph
(b), an ICP must meet standards for a 
State license to provide, on a regular 
basis, health-related care and services 
to individuals who do not require hos
pital or SNP care, but whose mental or 
physical condition requires services—

(1) Above the level of room and 
board; and

(2) That can be provided only by an 
institution.

(b) An ICF that formerly met State 
licensing standards but does not cur
rently meet them may continue to re
ceive medicaid payments as a qualified 
provider during a period specified by 
the State authority responsible for li
censing the facility if, during that 
period, the ICP takes the steps needed 
to again meet the standards.

(c) An ICP operated by a govern
ment agency must meet the licensing 
standards, that apply to the same type 
of facility operated under any other 
ownership.

(d) In accordance with §431.110 of 
this subchapter, an Indian Health 
Service ICP must meet State licensing 
standards although it need not obtain 
a license. In making this determina
tion, the licensing authority may not 
take into account an absense of licen
sure of any staff member of the facili
ty.
§ 442.252 State safety and sanitation 

standards.
An ICF must meet State safety and 

sanitation standards fpr nursing 
homes.
§442.253 Federal definition and stand

ards.
(a) An ICP other than an ICF/MR 

must meet the definition in §440.150 
of this subchapter and the standards 
specified in this subpart and subpart P 
of this part, except for provisions 
waived or accepted under plans of cor
rections as specified in subpart C of 
this part.

(b) An ICF/MR must meet the defi
nition in §440.150 of this subchapter 
and the standards specified in this 
subpart and subpart G of this part, 
except for provisions waived or accept

ed under plans of correction as speci
fied in subpart C of this part.
§ 442.254 Standards for hospitals and 

SNF’s providing ICF services.
(a) If a hospital or SNP participating 

in medicare or medicaid is also a pro
vider of ICP services other than ICF/ 
MR services, it must meet the follow
ing ICP standards:

(1) 442.304, resident services direc
tor.

(2) 442.317 (a), (b), agreements with 
outside resources for institutional ser
vices.

(3) 442.319, plan of care.
(4) 442.320, resident financial rec

ords.
(5) 442.324 (b), handrails.
(6) 442.338 through 442.342, health 

services.
(7) 442.343, rehabilitative services.'
(8) 442.344, social services.
(9) 442.345, activities program.
(10) 442.346, physician services.
(b) If a hospital or SNP participat

ing in medicare or medicaid is also a 
provider of ICP/MR services, it must 
meet the standards in subpart G of 
this part.

Subpart F—-Standards for Intermedi
ate Care Facilities Other Than Fa
cilities for the Mentally Retarded

§ 442.300 Basis, purpose, and scope.
This subpart implements section 

1905(c) of the Act, which gives the 
Secretary authority to prescribe stand
ards for care, safety, and sanitation in 
intermidiate care facilities. It applies 
to lo p ’s other than ICP’s/MR.

Adm inistration

§ 442.301 Methods of administration.
An ICP must have methods of ad

ministrative management that insure 
that it meets the requirements of 
§§ 442.302 through 442.315.
442.302 Staffing.

The ICP must have staff on duty 24 
hours a day sufficient in number and 
qualifications to carry out the policies, 
responsibilities, and programs of the 
ICP.
§ 442.303 Administrator.

(a) The ICF must have an adminis
trator who is—

(1) A nursing home administrator 
with a current State license; or

(2) A hospital administrator, if the 
ICP is a hospital qualifying as an in
termediate care facility.

(b) The administrator’s responsibil
ities must include—

(1) Managing the ICP; and
(2) Implementing established poli

cies and procedures.

§ 442.304 Resident services director.
(a) The ICP must designate the ad

ministrator or a professional staff 
member as resident services director.

(b) The duties of the resident ser
vices director must include coordinat
ing and monitoring each resident’s 
overall plan of care.
§ 442.305 Written policies and procedures: 

General requirements.
The ICP must have written policies 

and procedures that—
(a) Govern all services provided by 

the ICF; and
(b) Are available to the staff, resi

dents, members of the family and 
legal representatives of residents, and 
the public.
§ 442.306 Written policies and procedures: 

Admission.
The ICF must have written policies 

and procedures that insure that it 
admits as residents only those individ
uals whose needs can be met—

(a) By the ICP itself;
(b) By the ICP in cooperation with 

community resources; or
(c) By the ICF in cooperation with 

other providers of care affiliated with 
or under contract to the ICP.
§ 442.307 Written policies and procedures: 

Transfer and discharge.
The ICP must have written policies 

and procedures that insure that—
(a) It transfers a resident promptly 

to a hospital, skilled nursing facility, 
or other appropriate facility, when a 
change occurs in the resident’s physi
cal or mental condition that requires 
care or service that the ICP cannot 
adequately provide; and

(b) Except in an emergency, it—
(1) Consults the resident, his next of 

kin, the attending physician, and the 
responsible agency, if any, at least 5 
days before a transfer or discharge; 
and

(2) Uses casework services or other 
means to insure that adequate ar
rangements are made to meet the resi
dent’s needs through other resources.
§ 442.308 Written policies and procedures: 

Chemical and physical restraints.
The ICF must have written policies 

and procedures that—
(a) Define the uses of chemical and 

physical restraints;
(b) Identify the professional person

nel who may, under § 442.311(h), au
thorize use of these restraints in emer
gencies; and

(c) describe the procedures for moni
toring and controlling the use of these 
restraints.
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§ 442.309 Written policies and procedures: 
Resident complaints and recommenda
tions.

The ICP must have written policies 
and procedures that—

(a) Describe the procedures the ICP 
uses to receive complaints and recom
mendations from its residents; and

(b) Insure that the ICP responds to 
these complaints and recommenda
tions.
§ 442.310 Written policies and procedures: 

Resident records.
The ICP must have written policies 

and procedures governing access to, 
duplication of, and dissemination of 
information from the resident’s 
record.
§442.311 Written policies and procedures: 

Residents’ bill of rights.
The ICP must''have written policies 

and procedures that insure the follow
ing rights for each resident: (a) Infor
mation. (1) Each resident must be 
fully informed, before or at the time 
of admission, of his rights and and re
sponsibilities and of all rules govern
ing resident conduct.

(2) If the ICF amends its policies on 
residents' rights and responsibilities 
and its rules governing conduct, each 
resident in the ICP at that time must 
be informed.

(3) Each resident must acknowledge 
in writing receipt of the information 
and arty amendments to it.

(4) Each resident must be fully in
formed in writing of all services availa
ble in the ICF and of the charges for 
these services including any charges 
for services not paid for by medicaid 
or not included in the ICF’s basic rate 
per day. The ICP must provide this in
formation either before or at the time 
of admission and on a continuing basis 
as changes occur in services or charges 
during the resident’s stay.

(b) Medical condition and treat
ment. (1) Each resident must—

(1) Be fully informed by a physician 
of his health and medical condition 
unless the physician decides that in
forming the resident is medically con
traindicated;

(ii) Be given the opportunity to par
ticipate in planning his total care and 
medical treatment;

(iii) Be given the opportunity to 
refuse treatment; and

(iv) Give informed, written consent 
before participating in experimental 
research.

(2) if  the physician decides that in
forming the resident of his health and 
medical condition is medically con
traindicated, the physician must docu
ment this decision in the resident’s 
record.

(c) Transfer and discharge. Each 
resident must be transferred or dis
charged only for—
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(1) Medical reasons;
(2) His welfare or that of the other 

residents; or
(3) Nonpayment except as prohibit

ed by the medicaid program.
(d) Exercising rights. Each resident 

must be—
(1) Encouraged and assisted to exer

cise his rights as a resident of the ICP 
and as a citizen; and

(2) Allowed to submit complaints or 
recommendations concerning the poli
cies and services of the ICP to staff or 
to outside representatives of the resi
dent’s choice or both, free from re
straint, interference, coercion, discrim
ination, or reprisal.

(e) Financial affairs. Each resident 
must be allowed to manage his person
al financial affairs. If a resident re
quests assistance from the ICP in 
managing his personal financial af
fairs—

(1) The request must be in writing; 
and

(2) The ICF must comply with the 
recordkeeping requirements of 
§ 442.320.

(f) Freedom from abuse and re
straints. (1) Each resident must be 
free from mental and physical abuse.

(2) Each resident must be free from 
chemical and physical restraints 
unless the restraints are—

(1) Authorized by a physician in writ
ing for a specified period of time; or

(ii) Used in an emergency under the 
following conditions:

(A) The use is necessary to protect 
the resident from injuring himself or 
others.

(B) The use is authorized by a pro
fessional staff member identified in 
the written policies and procedures of 
the facility as having the authority to 
do so.

(C) The use is reported promptly to 
the resident’s physician by that staff 
member.

(g) Privacy. (1) Each resident must 
be treated with Consideration, respect, 
and full recognition of his or her dig
nity and individuality.

(2) *Each resident must be given pri
vacy during treatment and care of per
sonal needs.

(3) Each resident’s records, including 
information in an automatic data 
bank, must be treated confidentially.

(4) , Each resident must give written 
consent before the ICP may release in
formation from his record to someone 
not otherwise authorized by law to re
ceive it.

(5) A married resident must be given 
privacy during visits by his spouse,

(6) If both husband and wife are 
residents of the ICP, they must be per
mitted to share a room.

(h) Work. No resident may be re
quired to perform services for the ICP.

(1) Freedom of association and corre
spondence. Each resident must be al
lowed to

il)  Communicate, associate, and
meet privately with individuals of his 
choice, unless this infringes on the 
rights of another resident; and

(2) Send and -receive personal mail 
unopened.

(j) Activities. Each resident must be 
allowed to participate in social, reli
gious, and community group activities.

(k) Personal possessions. Each resi
dent must be allowed to retain and use 
his personal possessions and clothing 
as space permits.
§ 442.312 Written policies and procedures; 

Delegation of rights and responsibil
ities.

(a) The ICP must have written poli
cies and procedures that provide that 
all rights and rsponsibilities of a resi
dent pass to the resident’s guardian, 
next of kin, or sponsoring agency or 
agencies if the resident—

(l) Is adjudicated incompetent under 
State law; or

(2) Is determined by his physician to 
be incapable of understanding his 
rights and responsibilities.

(b) If the resident is determined to 
be incapable of understanding his 
rights and responsibilities, the physi
cian who made the determination 
must record the specific reason to the 
re§ident’s record.
§ 442.313 Emergencies.

The ICF must—
(a) Have a written plan for staff and 

residents to follow to case of an emer
gency such as a fire or ah explosion 
and rehearse the plan regularly; and

(b) Have written procedures for the 
staff to follow in case of an emergency 
involving a resident. These emergency 
procedures must include directions 
for—

(1) Caring for the resident;
(2) Notifying the attending physi

cian and other individuals responsible 
for the resident; and

(3) Arranging for transportation, 
hospitalization, or other appropriate 
services.
§ 442.314 Staff training programs.

The ICP must—
(a) Conduct an orientation program 

for all new employees that includes a 
review of all its policies;

(b) Plan and conduct an inservice 
staff development program for all per
sonnel to assist them in developing 
and improving their skills; and

(c) Maintain a record of each orien
tation and staff development program 
it conducts. The record must include 
the content of the program and the 
name§ of the participants.
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§ 442.315 Health and safety laws.

The ICF must meet all Federal, 
State, and local laws, regulations, and 
codes pertaining to health and safety, 
such as provisions regulating—

{a) Buying; dispensing, safeguarding, 
administering, and disposing of medi
cations and controlled substances;

(b) Construction, maintenance, and 
equipment for the ICF;

(c) Sanitation;
(d) Communicable and reportable 

diseases; and
(e) Post mortem procedures.

§ 442.316 Transfer agreements.
(a) Except as provided in paragraph

(b) of this section, the ICF must have 
in effect a transfer agreement with 
one or more hospitals sufficiently 
close by to make feasible the prompt 
transfer of the resident and his rec
ords to the hospital and to support a 
working arrangement between the ICF 
and the hospital for providing inpa
tient hospital services to residents 
when needed.

(b) If the survey agency finds that 
the ICF tried in good faith to enter 
into an agreement but could not, the 
ICF will be considered to meet the re
quirements of paragraph (a) as long as 
the survey agency finds that it is in 
the public interest and essential to as
suring ICF services for eligible individ
uals in the community.
§ 442.317. Arrangements with outside re

sources.
(a) If the ICF does not employ a 

qualified professional to furnish a re
quired institutional service, it must 
have in effect a written agreement 
with a qualified professional outside 
the ICF to furnish the required serv
ice.

(b) The agreement must—
(1) Contain the responsibilities, 

functions, objectives, and other terms 
agreed to by the ICF and the qualified 
professional; and

(2) Be signed by the administrator or 
his representative and by the qualified 
professional.

(c) The ICF must maintain effective 
arrangements with outside resources 
for promptly providing medial and re- 
medical services required by a resident 
but not regularly provided within the 
ICF.
§ 442.318 Resident record system.

(a) The ICF must maintain an orga
nized resident record system that con
tains a record for each resident.

(b) The ICF must make resident rec
ords available to staff directly involved 
with the resident and to appropriate 
representatives of the medicaid 
agency.

(c) Each resident’s record must con
tain—

(1) Identification information;

(2) Admission information, including 
the medical and social history of the 
resident;

(3) An overall plan of care as de
scribed in § 442.319;

(4) Copies of the initial and periodic 
examinations, evaluations, progress 
notes, all plans of care with subse
quent changes, and discharge summar
ies;

(5) Description of treatments and 
services provided and medications ad
ministered; and

(6) All indications of illness or injury 
including the date, time, and action 
taken regarding each.

(d) The ICF must protect the resi
dent records against destruction, loss, 
and unauthorized use.

(e) The ICF must keep a resident’s 
record for at least 3 years after the 
date the resident is discharged.
§ 442.319 Overall plan of care.

The overall plan of care required by 
§ 442.318 must—

(a) Set the goals to,be accomplished 
by the resident;

(b) Prescribe an integrated program 
of activities, therapies, and treatments 
designed to help each resident achieve 
his goals; and

(c) Indicate which professional serv
ice or individual is responsible for each 
service prescribed in the plan.
§ 442.320 Resident financial records.

(a) The ICF must maintain a cur
rent, written financial record for each 
resident that includes written receipts 
for—

(1) All personal possessions and 
funds received by or deposited with 
the ICF; and

(2) All disbursements made to or for 
the resident.

•(b) The financial record must be 
available to the resident and his 
family. ,

S a f e t y  S t a n d a r d s

§ 442.321 Fire protection.
(a) Except as provided in §§ 442.322 

and 442.323 and paragraph (b) of this 
section, the ICF must meet the provi
sions of the Life Safety Code of the 
National Fire Protection Association, 
1967 edition, that apply to institution
al occupancies.

<b) If the Secretary finds that the 
State has a fire and safety code im
posed by State law that adequately 
protects residents in ICF’s, the State 
survey agency may apply the State 
code for the purposes of medicaid cer
tification instead of the Life Safety 
Code.
§ 442.322 Fire protection: Exception for 

smaller ICF’s.
The State survey agency may apply 

the lodgings or rooming houses section

of the residential occupancy require
ments of the Life Safety Code of the 
National Fire Protection Association, 
1967 edition, instead of the institution
al occupancy provisions required by 
§ 442.321 to an ICF that has 15 beds or 
less if the ICF is primarily engaged in 
the treatment of alcoholism and drug 
abuse and a physician certifies that 
each resident is—

(a) Ambulatory;
(b) Engaged in an active program for 

rehabilitation designed to and reason
ably expected to lead to independent 
living; and

(c) Capable of following directions 
and taking appropriate action for self- 
preservation under emergency condi
tions.
§ 442.323 Fire protection: Waivers.

(a) The State survey agency may 
waive specific provisions of the Life 
Safety Code required by § 442.321, for 
as long as it considers appropriate, if—

(1) The waiver would not adversely 
affect the health and safety of the 
residents;

(2) Rigid application of specific pro
visions of the Code would result in un
reasonable hardship for the ICF as de
termined under guidelines contained 
in the HCFA Long Term Care Manual; 
and

(3) The waiver is granted in accord
ance with criteria contained in the 
Long Term Care Manual.

(b) If the State survey agency waives 
provisions of the Code for an existing 
building of two or more stories that is 
not built of at least 2-hour fire-resis
tive construction, the ICF may not 
house a blind, nonambulatory, or 
physically handicapped resident above 
the street-level floor unless it is built 
of—

Cl) One-hour protected, noncombus
tible construction as defined in Na
tional Fire Protection Association 
Standard No. 220;

(2) Fully sprinklered, 1-hour protect
ed, ordinary construction; or

(3) Fully sprinklered, 1-hour protect
ed, wood frame construction.

E nvironmental and S a n i t a t i o n  
S tandards

§ 442.324 Resident Hving areas.
The ICF must—
(a) Design and equip the resident 

living areas for the comfort and priva
cy of each resident; and

(b) Have handrails that are firmly 
attached to the walls in all corridors 
used by residents.
§ 442.325 Residents’ rooms.

(a) Each resident room must—
(1) Be equipped with or conveniently 

located near toilet and bathing facili
ties;

(2) Be at or above grade level;
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(3) Contain a suitable bed for each 

resident and other appropriate furni
ture;

(4) Have closet space that provides
security and privacy for clothing and 
personal belongings; m

(5) Contain no more than four beds;
(6) Measure at least 100 square feet 

for a single-resident room or 80 square 
feet for each resident for a multiresi
dent room; and

(7) Be equipped with a device for 
calling the staff member on duty.

(b) For an existing building, the 
State survey agency may waive the 
space and occupancy requirements of 
paragraphs (a) (§) and (6) of this sec
tion for as long as it is considered ap
propriate if it finds that—

(1) The requirements would result in 
unreasonable hardship on the ICF if 
strictly enforced; and

(2) The waiver serves the particular 
needs of the residents and does not ad
versely affect their health and safety.
§ 442.326 Bathroom facilities,

The ICF m ust-
fa) Have toilet and bathing facilities 

that are located in or near residents’ 
rooms and are appropriate in number, 
size, and design to meet the needs of 
the residents;

Cb) Provide an adequate supply of 
hot water at all times for resident use; 
and

(c) Have plumbing fixtures with con
trol valves that automatically'regulate 
the temperature of the hot water used 
by residents.
§ 442.327 Linen supplies.

The ICF must have available at all 
times enough linen for the proper care 
and comfort of the residents and have 
clean linen on each bed.
§ 442.328 Therapy and isolation areas.

(a) The ICF’s therapy area must be 
of sufficient size and appropriate 
design to

il)  Accommodate the necessary
equipment;

(2) Conduct an examination; and
(3) Provide treatment.
(b) The ICF must make provision for 

isolating residents with infectious dis
eases.
§ 442.329 Dining, recreation, and social 

rooms.
(a) The ICF must provide one or 

more areas, not used for corridor traf
fic. for dining, recreation, and social 
activities.

(b) A multipurpose room may be 
used if it is large enough to accommo
date all of the activities without their 
interfering with each other.
§ 442.330 Building accessibility and use.

(a) The ICF must—
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(1) Be accessible to and usable by all 
residents, personnel, and the public, 
including individuals with disabilities; 
and

(2) Meet the requirements of Ameri
can National Standards Institute 
(ANSI) standard No. All'Ll (1961). 
American standard specifications for 
making building and facilities accessi
ble to and usable by the physically 
handicapped.

(b) The State survey agency may 
waive, for as long as it considers ap
propriate, provisions of ANSI standard 
No. A117.1 (1961) if—

(1) The construction plans for the 
ICF or a part of it were approved and 
stamped by the responsible State 
agency before March 18, 1974;

(2) The provisions would result in 
unreasonable hardship on the ICF if 
strictly enforced; and

(3) The waiver does not adversely 
affect the health and safety of the 
residents.

Meal S ervice

§ 442.331 Meal service.
The ICF must—
(a) Serve at least three meals or 

their equivalent each day at regular 
times, with not more than 14 hours be
tween a substantial evening meal and 
breakfast;

(b) Procure, store, prepare, distrib
ute, and serve all food under sanitary 
conditions; and

(c) Provide special eating equipment 
and utensils for residents who need 
them.
§ 442.332 Menu planning and supervision.

(a) The ICF must have a staff 
member trained or experienced in food 
management or nutrition who is re
sponsible for—

(1) Planning menus that meet the 
nutritional needs of each resident, fol
lowing the orders of the resident’s 
physician and, to the extent medically 
possible, the recommended dietary 
allowances of the Food and Nutrition 
Board of the National Research Coun
cil, National Academy of Sciences 
(Recommended Dietary Allowances 
(8th ed., 1974) is available from the 
Printing and Publications Office, Na
tional Academy of Sciences, Washing
ton, D.C. 20418); and

(2) Supervising the meal preparation 
and service to insure that the menu 
plan is followed.

(b) If the ICF has residents who re
quire medically prescribed special 
diets, the ICF must—

(1) Have the menus for those resi
dents planned by a professionally 
qualified dietitian, or reviewed and ap
proved by the attending physician; 
and

(2) Supervise the preparation and 
serving of meals to insure that the 
resident accepts the special diet.

(c) The ICF must keep for 30 days a 
record of each menu as served.

M edications

§ 442.333 Licensed pharmacist .
The ICF must either—
(a) Employ a licensed pharmacist; or
(b) Have a formal arrangement with 

a licensed pharmacist to advise the 
ICF on ordering, storage, administra
tion, disposal, and recordkeeping of 
drugs and biologicals.
§ 442.334 Orders for medications.

(a) The resident’s attending or staff 
physician must order all medications 
for the resident.

(b) The order may be either oral or 
written.

(c) If the order is oral—
(1) The physician must give it only 

to a licensed nurse, pharmacist, or an
other physician; and

(2) The individual receiving the 
order must "record and sign it Immedi
ately and have the attending physi
cian sign it in a maimer consistent 
with good medical practice.
§ 442.335 Methods to control medication 

dosage.
The ICF must have written policies 

and procedures for controlling medica
tion dosage, by automatic stop orders 
or other methods, when the physician 
does not include in the order a specific 
limit on the time or number of doses. 
These procedures must include notice 
to the attending physician that the 
medication is being stopped as of a 
certain date or after a certain number 
of doses.
§ 442.336 Review of medications.

(a) A registered nurse must review 
medications monthly for each resident 
and notify the physician if changes 
are appropriate.

(b) The attending or staff physician 
must review the medications quarter
ly. ■ '5
§ 442.337 Administering medications.

(a) Before administering any medica
tion to a resident, a staff member 
must complete a State-approved train
ing program in medication administra
tion.

(b) The ICF may allow a resident to 
give himself a medication only if the 
attending physician gives permission.

H ealth S ervices

§ 442.338 Health services.
(a) The ICF must provide for each 

resident health services that—
(1) Meet the requirements of 

§§ 442.339 through 442.342; and
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(2) Include treatment, medications, 
diet, and any other health service pre
scribed or planned for the resident.

(b) The ICF must provide these ser
vices 24 hours a day.
§ 442.339 Supervision.

(a) The ICF must have a registered 
nurse or a licensed practical or voca
tional nurse to supervise the ICF’s 
health services full time, 7 days a 
week, on the day shift.

(b) The nurse must have a current li
cense to practice in the State.

(c) If the ICF employs a licensed 
practical or vocational nurse to super
vise health services, the ICF must 
have a formal contract with a regis
tered nurse to consult with the li
censed practical or vocational nurse at 
regular intervals, but not less than 4 
hours each week.

(d) To be qualified to serve as a 
health services supervisor, a licensed 
practical or vocational nurse must—

(1) Be a graduate of a State-ap
proved school of practical nursing;

(2) Have education or other, training 
that the State authority responsible 
for licensing practical nurses considers 
equal to graduation from a State-ap
proved school of practical nursing; or

(3) Have passed the Public Health 
Service examination for waivered li
censed practical or vocational nurses.

(e) The ICF may employ as charge 
nurse an individual who is licensed by 
the State in a category other than reg
istered nurse or licensed practical or 
vocational nurse if—

(1) The individual has completed a 
training program to get the license 
that included at least the same 
number of classroom and practice 
hours in all nursing subjects as in the 
program of a State-approved school of 
practical or vocational nursing; and

(2) The State agency responsible for 
licensing the individual submits a 
report to the medicaid agency compar
ing State licensed practical nurse or 
vocational nurse course requirements 
with those for the program completed 
by the individual.
§ 442.340 24-hoiir staffing.

The ICF must have responsible staff 
members on duty and awake 24 hours 
a day to take prompt, appropriate 
action in case of injury, illness, fire, or 
other emergency.
§ 442.341 Individual health care plan.

(a) Appropriate staff must develop 
and implement a written health care 
plan for each resident according to the 
instructions of the attending or staff 
physician.

(b) The plan must be reviewed and 
revised as needed but at least quarter
ly.
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§ 442.342 Nursing care.
The ICF must provide nursing care 

for each resident as needed, including 
restorative nursing care that enables 
each resident to achieve and maintain 
the highest possible degree of func
tion, self-care, and independence.

O t h e r  S e r v ic e s

§ 442.343 Rehabilitative services.
(a) The ICF must provide rehabilita

tive services for each resident as 
needed.

(b) The ICF must either provide 
these services itself or arrange for 
them with qualified outside resources.

(c) The rehabilitative services must 
be designed to

il)  Maintain and improve the resi
dent’s ability to function independent
ly;

(2) Prevent, as much as possible, ad
vancement of progressive disabilities; 
and

(3) Restore maximum function.
(d) The rehabilitative services must 

be provided by—
(1) Qualified therapists or qualified 

assistants, as defined in 42 CFR 
405.1101 (m), (n), (q), (r), and (t), in ac
cordance with accepted professional 
practices; or

(2) Other supportive personnel 
under appropriate supervision.

(e) The rehabilitative services must 
be provided under a written plan of 
care that is—

(1) Developed in consultation with 
the attending physician and, if neces
sary, an appropriate therapist; and

(2) Based on the attending physi
cian’s orders and an assessment of thè 
resident’s needs.

(f ) The resident’s progress under the 
plan must be reviewed regularly and 
the plan must be changed as neces
sary.
§ 442.344 Social services.

(a) The ICF must provide social ser
vices for each resident as needed.

(b) The ICF must either provide 
these services itself or arrange for 
them with qualified outside resources.

<C) The ICF must designate one staff 
membér, qualified by training or expe
rience, to be responsible for—

(1) Arranging for social services; and
(2) Integrating social services with 

other elements of the plan of care.
(d) These services must be provided 

under a written plan of care that is—
(1) Placed in the resident’s record; 

and
(2) Evaluated periodically in con

junction with the resident’s overall 
plan of care.
§ 442.345 Activities program.

The ICF must—
(a) Provide an activities program de

signed to encourage each resident to
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maintain normal activity and to return 
to self-care;

(b) Designate one staff member, 
qualified by training or experience in 
directing group activity, to be respon
sible for it;

(c) Have a plan for independent and 
group activities for each resident that 
is—

(1) Developed according to his needs 
and interests;

(2) Incorporated in his overall plan 
of care;

(3) Reviewed, with his participation, 
at least quarterly; and

(4) Changed as needed.
(d) Provide adequate recreation 

areas with sufficient equipment and 
materials to support the program.
§ 442.346 Physician services.

(a) The ICF must have policies and 
procedures to insure that the health 
care of each resident is under the con
tinuing supervision of a physician.

(b) The physician must see the resi
dent whenever necessary but at least 
once every 60 days unless the physi
cian decides that this frequency is un
necessary and records the reasons for 
that decision.

Subpart G— Standards for Intermedi»
ate Care Facilities for the Mentally
Retarded

§ 442.460 Bants and perpose.
This subpart implements section 

1005 (c) and (d) of the Act which gives 
the Secretary authority to prescribe 
standards for intermediate care facili
ty services in institutions for the men
tally retarded or persons with related 
conditions.
§ 442.401 Definitions.

As used In this subpart:
■‘Ambulatory” means able to walk 

without assistance.
“Living unit” means a resident living 

unit that includes sleeping areas and 
may include dining and activity areas.

“Mobile nonambulatory” means 
unable to walk without assistance, but 
able to move from place to place with 
the use of a device such as a walker, 
crutches, a wheel chair, or a wheeled 
platform.

“Nonambulatory” means unable to 
walk without assistance.

“Nonmobile” means unable to move 
from place to place.

“Qualified mental retardation pro
fessional” means a person who has 
specialized training or 1 year of experi
ence in treating or working with the 
mentally retarded and is one of the 
following:

(1) A psychologist with a master’s 
degree from an accredited program.

(2) A licensed doctor of medicine or 
osteopathy.
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(3) An educator with a degree in 
education from an accredited program.

(4) A social worker with a bachelor’s 
degree in—

Ci) Social work from an accredited 
program; or

(ii) A field other than social work 
and at least 3 years of social work ex
perience under the supervision of a 
qualified social worker.

(5) A physical or occupational thera
pist as defined in §405.1101 (m) or (q) 
of this chapter.

(6) A speech pathologist or audiolo
gist as defined in §405.1105(t) of this 
chapter.

(7) A registered nurse.
(8) A therapeutic recreation special

ist who—
(i) Is a graduate of an accredited 

program; and
(ii) If the State has a licensing or 

registration procedure, is licensed or 
registered in the State.

(9) A rehabilitation counselor who is 
certified by the Committee on Reha
bilitation Counselor Certification.

“Resident living” means pertaining 
to residential services provided by an 
ICF/MR.

“Training and habilitation services” 
means those intended to aid the intel
lectual, sensorimotor, and emotional 
development of a resident.

A d m in is t r a t iv e  P o l ic ie s  a n d  
P r o c e d u r e s

§ 442.402 Philosophy, objectives, and 
goals.

(a) The ICF/MR must have a writ
ten outline of the philosophy, objec
tives, and goals it is striving to achieve 
that includes, at least—

(1) The ICF/MR’s role in the State 
comprehensive program for the men
tally retarded;

(2) The ICF/MR’s goals for its resi
dents; and

(3) The ICF/MR’s concept of its re
lationship to the parents or legal 
guardians of its residents.

(b) The outline must be available for 
distribution to staff, consumer repre
sentatives, and the interested public.
§ 442.403 Resident’s civil rights.

The ICF/MR must have written 
policies and procedures that„insure the 
civil rights of all residents.
§ 442.404 Residents’ bill of rights.

The ICF/MR must have written 
policies and procedures that insure the 
following rights for each resident:

(a) Information. (1) Each resident 
must be fully informed, before or at 
admission, of his rights and responsi
bilities and of all rules governing resi
dent conduct.

(2) If the ICF/MR amends its poli
cies on residents’ rights and responsi
bilities and its rules governing con

duct, each resident in the ICF/MR at 
that time must be informed.

(3) Each resident must acknowledge 
in writing receipt of the information 
and any amendments to it. A mentally 
retarded resident’s written acknowl
edgement must be witnessed by a third 
person.

(4) Each resident must be fully in
formed in writing of all services availa
ble in the ICF/MR and of the charges 
for these services including any 
charges for services not paid for by 
medicaid or not included in the ICF/ 
MR’s basic rate per day. The ICF/MR 
must provide this information either 
before or at the time of admission and 
on a continuing basis as changes occur 
in services or charges during the resi
dent’s stay.

(b) Medical condition and treat
ment (1) Each resident must—

(1) Be fully informed by a physician 
of his health and medical condition 
unless the physician decides that in
forming the resident is medically con
traindicated;

(ii) Be given the opportunity to par
ticipate in planning his total care and 
medical treatment;

(iii) Be given the opportunity to 
refuse treatment; and

(iv) Give informed, written consent 
before participating in experimental 
research.

(2) If the physician decides that in
forming the resident of his health and 
medical condition is medically con
traindicated, he must document this 
decision in the resident’s record.

(c) Transfer and discharge. Each 
resident must be transferred or dis
charged only for—

(1) Medical reasons;
(2) His welfare or that of the other 

residents; or
(3) Nonpayment except as prohibit

ed by the medicaid program.
(d) Exercising rigfhts. Each resident 

must be—
(1) Encouraged and assisted to exer

cise his rights as a resident of the 
ICF/MR and as a citizen; and

(2) Allowed to submit complaints or 
recommendations concerning the poli
cies and services of the ICF/MR to 
staff or to outside representatives of 
the resident’s choice or both, free 
from restraint, interference, coercion, 
discrimination, or reprisal.

(e) Financial affairs. Each resident 
must be allowed to manage his person
al financial affairs. If a resident re
quests assistance from the ICF/MR in 
managing his personal financial af
fairs—

(1) The request must be in writing; 
and

(2) The ICF/MR must comply with 
the recordkeeping requirements of 
§ 442.406 (d), (e).

(f) Freedom from abuse and re
straints. (1) Each resident must be 
free from mental and physical abuse.

(2) Each resident must be free from 
chemical and physical restraints 
unless the restraints are—

(i) Authorized by a physician in writ
ing for a specified period of time;

(ii) Used in an emergency under the 
following conditions:

(A) The use is necessary to protect 
the resident from injuring himself or 
others.

(B) The use is authorized by a pro
fessional staff member identified in 
the written policies and procedures of 
the facility "as having authority to do 
so.

(C) The use is reported promptly to 
the resident’s physician by that staff 
member; or

(iii) Used during a behavior modifi
cation session’for a mentally retarded 
resident under the following condi
tions:

(A) The use is authorized in writing 
by a physician or a qualified mental 
retardation professional.

(B) The parent or legal guardian of 
the mentally retarded resident gives 
his informed consent to the use of re
straints or aversive stimuli.

(g) Privacy. (1) Each resident must 
be treated with consideration, respect, 
and full recognition of his dignity and 
individuality.

(2) Each resident must be given pri
vacy during treatment and care of per
sonal needs.

(3) Each resident’s records, including 
information in an automatic data 
bank, must be treated confidentially.

(4) Each resident must give written 
consent before the ICF/MR may re
lease information from his record to 
someone not otherwise authorized by 
law to receive it.

(5) A married resident must be given 
privacy during visits by his spouse.

(6) If both husband and wife are 
residents of the ICF/MR, they must 
be permitted to share a room.

(h) Work. No resident may be re
quired to perform services for the 
ICF/MR.

(i) Freedom of association and corre
spondence. Each resident must be al
lowed to

il)  Communicate, associate, and
meet privately with individuals of his 
choice, unless this infringes On the 
rights of another resident; and

(2) Send and receive personal mail 
unopened.

(j) Activities. Each resident must be 
allowed to participate in social, reli
gious, and community group activities 
unless a qualified mental retardation 
professional—

(1) Determines that these activities 
are contraindicated for a mentally re
tarded resident; and
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(2) Documents that determination in 
the resident’s record.

(k) Personal possessions. Each resi
dent must be allowed to retain and use 
his personal possessions and clothing 
as space permits.
§ 442.405 Delegation of rights and respon

sibilities.
(a) The ICF/MR must have written 

policies and procedures that provide 
that all rights and responsibilities of a 
resident pass to the resident’s guardi
an, next of kin, or sponsoring agency 
or agencies if the resident—

(l) Is adjudicated incompetent under 
State law; or

(2) Is determined by a qualified 
mental retardation professional to be 
incapable of understanding his rights 
and responsibilities.

(b) If the resident is determined to 
be incapable of understanding his 
rights and responsibilities, the quali
fied mental retardation professional 
who made the determination must 
record the specific reason in the resi
dent’s record.
§ 442.406 Resident finances.

(a) The ICF/MR must written poli
cies and procedures that protect the fi
nancial interests of each resident.

(b) If large sums accrue to a resi
dent, the policies and procedures must 
provide for appropriate protection of 
these funds and for counseling the 
resident concerning their use.

(c) Each resident must be allowed to 
possess and use money in normal ways 
or be^learning to do so.

(d) The ICF/MR must maintain a 
current, written financial record for 
each resident that includes written re
ceipts for—

(1) All personal possessions and 
funds received by or deposited with 
the ICF/MR; and

(2) All disbursements made to or for 
the resident.

(e) The financial record must be 
available to *the resident and his 
family.
§ 442.407 Policy and procedure manuals.

The ICF/MR must have manuals 
that—

(a) Describe the policies and proce
dures in the major operating units of 
the ICF/MR;

(b) Are current, relevant, and availa
ble; and

(c) Are complied with the units.
§ 442.408 Management audit plan.

The ICF/MR must have a plan for a 
continuing management audit to 
insure that the ICF/MR—

(a) Complies with State laws and 
regulations; and

(b) Effectively implements its poli
cies and procedures.

RULES AND REGULATIONS

§ 442.409 Governing body.
(a) The ICF/MR must have a gov

erning body that—
(1) Exercises general direction over 

the affairs of the ICF/MR;
(2) Establishes policies concerning 

the operation of the ICF/MR and the 
welfare of the individuals it serves;

(3) Establishes qualifications for the 
chief executive officer in the following 
areas:

(i) Education.
(ii) Experience.
(iii) Personal factors.
(iv) Skills; and
(4) Appoints the chief executive offi

cer.
(b) The governing body may consist 

of one individual or a group.
§ 442.410 Chief executive officer.

(a) The chief executive officer 
must—

(1) Act for the governing body in the 
overall management of the ICF/MR; 
and

(2) Arrange for one individual to be 
responsible for the administrative di
rection of the ICF/MR at all times.

(b) The chief executive officer must 
be an individual licensed in the State 
as a nursing home administrator or a 
qualified mental retardation profes
sional except—

If the ICF/MR is licensed as a nurs
ing home, the chief executive officer 
must be an individual licensed in the 
State as a nursing home administra
tor;

(2) If the ICF/MR is a hospital 
qualifying as an institution for the 
mentally retarded or persons with re
lated conditions, the chief executive 
officer must be a hospital administra
tor.

(c) Job titles for the chief executive 
officer may include any of the follow
ing: superintendent, director, and ad
ministrator.
§ 442.411 Qualified mental retardation 

professional.
The ICF/MR must have a qualified 

mental retardation professional who is 
responsible for—

(a) Supervising the delivery of each 
resident’s individual plan of care;

(b) Supervising the delivery of train
ing and habilitation services;

<c> Integrating the various aspects of 
the ICF/MR’s program;

(d) Recording each resident’s pro
gress; and

(e) Initiating a periodic review of 
each individual plan of care for neces
sary changes.
§ 442.412 Organization chart.

The ICF/MR must have an organi
zation chart that shows—

(a) The major operating programs of 
the ICF/MR;
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(b) The staff divisions of the ICF/ 

MR;
(c) The administrative personnel in 

charge of the programs and divisions; 
and

(d) The lines of, authority, responsi
bility, and communication for adminis
trative personnel.
§ 442.413 Staff-resident communications.

The ICF/MR must provide for effec
tive staff and resident participation 
and communication in the following 
manners:

<a) The ICF/MR must establish ap
propriate standing committees such as 
human rights, research review, and in
fection.

(b) The committees must meet regu
larly and include direct-care staff 
whenever appropriate.

(c) Reports of staff meetings and 
standing and ad hoc committee meet
ings must include recommendations 
and their implementation, and be 
filed.
§ 442.414 Communication with residents 

and parents.
(a) The ICF/MR must have an 

active program of communication with 
the residents and their families, that 
includes—

(1) Keeping residents’ families or 
legal guardians informed of resident 
activities that may be of interest to 
them or of significant changes in the 
resident’s condition;

(2) Answering communications from 
resident’s relatives promptly and ap
propriately;

(3) Allowing close relatives and 
guardians to visit at any reasonable 
hour, without prior notice, unless the 
resident’s needs limit visits;

C4) Allowing parents to visit any part 
of the ICF/MR that provides services 
to residents;

(5) Encouraging frequent and infor
mal visits home by the residents; and

(6) Having rules that make it easy to 
arrange visits home.

(b) The ICF/MR must insure that 
individuals allowed to visit the ICF/ 
MR under paragraph (a)(3) of this sec
tion do no infringe on the privacy and 
rights of the other residents.
§ 442.415 Health and safety laws.

The ICF/MR must meet all Federal, 
State, and local laws, regulations and 
codes pertaining to health and safety, 
such as provisions regulating—

(a) Buying, dispensing, safeguarding, 
administering, and disposing of medi
cations and controlled substances;

(b) Construction, maintenance, and 
equipment for the ICF/MR;

(c) Sanitation;
(d) Communicable and reportable 

diseases; and
(e) Post-mortem procedures.
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§ 442.416 Research statement 

If the ICF/MR conducts research, it 
must comply with the statement of as
surance on research involving human 
subjects required by 45 CFR 46.104 
through 46.108.
§ 442.417 Agreements with outside re

sources.
<a) If the ICF/MR does not employ 

a qualified professional to furnish a 
required institutional service, it must 
have in effect a written agreement 
with a qualified professional outside 
the ICF/MR to furnish the required 
service.

(b) The agreement must—
(1) Contain the responsibilities, 

functions, objectives, and other terms 
agreed to by the ICF/MR and the 
qualified professional; and

(2) Be signed by the administrator or 
his representative and by the qualified 
professional.

A d m is s io n  a n d  R ele a se

§ 442.418 Admission criteria and evalua
tions.

(a) Except as provided in paragraph 
c) of this section, an ICF/MR may

not admit an individual as a resident 
unless his needs can be met and an in
terdisciplinary professional team has 
determined that admission is the best 
available plan for that individual.

(b) The team must—
(1) Conduct a comprehensive evalua

tion of the individual covering physi
cal, emotional, social, and cognitive 
factors; and

(2) Before the individual’s admis
sion—

(i) Define his need for service with
out regard to the availability of those 
services; and

(ii) Review all available and applica
ble programs of care, treatment, and 
training and record its findings.

(c) If admission is not the best plan 
but the individual must be admitted 
nevertheless, the ICF/MR must—

(1) Clearly acknowledge that the ad
mission is inappropriate; and

(2) Initiate plans to actively explore 
alternatives.
§ 442.419 Availability of rules and proce

dures.
The facility must make available for 

distribution a summary of the laws, 
regulations, and procedures concern
ing admission, readmission, and re
lease of a resident.
§ 442.420 Number of residents.

The ICF/MR must admit only that 
number of individuals that does not 
exceed—

(a) Its rated capacity; and
(b) Its capability to provide adequate 

programing.

RULES AND REGULATIONS

§442.421 Review of preadmission evalua
tion.

Within 1 month after admission, the 
interdisciplinary professional team 
m ust-

fa) Review and update the preadmis
sion evaluation with the participation 
of direct care personnel;

(b) Develop, with the participation 
of direct care personnel, a prognosis 
that can be used for programing and 
placement;

(c) Record the results of the evalua
tion in the resident’s record kept in 
the living unit; and

(d) Write an interpretation of the 
evaluation in terms of specific actions 
to be taken for—

(1) The direct care personnel and 
the special services staff responsible 
for carrying out the resident’s pro
gram; and

(2) The resident’s parents or legal 
guardian.
§ 442.422 Annual review of resident’s 

status.
(a) All relevant personnel of the 

ICF/MR, including personnel in the 
living unit, must jointly review the 
status of each resident at least once a 
year and produce program recommen
dations.

(b) This review must include consid
eration of the following:

(1) The advisability of continued 
residence and alternative programs.

(2) When the resident legally be
comes an adult—

(i) The need for guardianship; and
(ii) How the resident may exercise 

his civil and legal rights.
§ 442.423 Record and reports of reviews'.

The results of the reviews required 
by §§ 442.421 and 442.422 must be

ta) Recorded in the resident’s record 
kept in the living unit;

(b) Made available to personnel in
volved in thé direct care of the resi
dent;

(c) Interpreted to the resident’s par
ents or legal guardian who are in
volved in planning and decisionmak
ing; and

(d) Interpreted to the resident, when 
appropriate.
§ 442.424 Release from the ICF/MR.

(a) The ICF/MR must establish pro
cedures for counseling a parent or 
guardian who requests the release of a 
resident concerning the advantages 
and disadvantages of the release.

(b) Planning for release of a resident 
must include providing for appropriate 
services in the resident’s new environ
ment, including protective supervision 
and other followup services.

(c) When a resident is permanently 
released, the ICF/MR must prepare 
and place in the resident’s record a

summary of findings, progress, and 
plans.
§ 442.425 Transfer to another facility.

(a) Except as provided in paragraph 
(b) of this section, the ICF/MR must 
have in effect a transfer agreement 
with one or more hospitals sufficiently 
close by to make feasible the prompt 
transfer of the resident and his rec
ords to the hospital and to support a 
working arrangement between the 
ICF/MR and the hospital for provid
ing inpatient hospital services to resi
dents when needed.

(b) If the survey agency finds that 
the ICF/MR tried in good faith to 
enter into an agreement but could not, 
the ICF/MR will be considered to 
meet the requirements of paragraph 
(a) as long as the survey agency finds 
that it is in the public interest and es
sential to assuring ICF/MR services 
for eligible individuals in the commu
nity.

(c) When a resident is transferred to 
another facility, the ICF/MR making 
the transfer must—

(1) Record the reason for the trans
fer and a summary of findings, pro
gress, and plans; and

(2) Except in an emergency, inform 
the resident and his parent or guardi
an in advance and obtain their written 
consent to the transfer.
§ 442.426 Emergencies or death of a resi

dent.
(a) The ICF/MR must notify 

promptly the resident’s next of kin or 
guardian of any unusual occurence 
concerning the resident, including seri
ous illness, accident, or death.

(b) If any autopsy is performed after 
a resident’s death—

(1 ) A qualified physician who has no 
conflict of interest or loyalty to the 
ICF/MR must perform the autopsy; 
and

(2) The resident’ family must be told 
of the autopsy findings if they so 
desire.

P e r s o n n e l  P o l ic ie s

§ 442.427 Written policies.
The ICF/MR must—
(a) Have written personnel policies 

that are available to all employees;
(b) Make written job descriptions 

available for all positions; and
(c) Have written policies that prohib

it employees with symptoms or signs 
of a communicable disease from work
ing.
§ 442.428 Licensure and professional 

. standards.
The ICF/MR must—
(a) Require the same licensure, certi

fication, or standards for positions in 
the facility as are required for compa-
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rable positions in community practice; 
and

(b) Take into account in its person
nel activities the ethical standards of 
professional conduct developed by pro
fessional societies.
§ 442.429. Suspension and dismissal.

The ICF/MR must have an author
ized procedure, consistent with due 
process, for suspending or dism issing  
an employee.
§ 442.430 Staff treatment of residents.

(a) The ICF/MR must have written 
policies that prohibit mistreatment, 
neglect, or abuse of a resident by an 
employee of the ICF/MR.

(b) The ICF/MR must insure that 
all alleged violations of these policies 
are reported immediately.

(c) The ICF/MR must have evidence 
that—

(1) All violations are investigated 
thoroughly;

(2) The results of the investigation 
are reported to the chief executive or 
his designated representative within 
24 hours of the report of the incident; 
and

(3) If the alleged violation is verified, 
the chief executive officer imposes an 
appropriate penalty.
§442.431 Sufficient staffing and resident 

work.
(a) The ICF/MR must have a staff 

of sufficient size that the ICF/MR 
does not depend on residents or volun
teers for services.

(b) The ICF/MR must have a writ
ten policy to protect residents from 
exploitation if they engage in produc
tive work.
§ 442.432 Staff training program.

(a) The ICF/MR must have a staff 
training program, appropriate to the 
size and nature of the ICF/MR, that 
includes—

(1) Orientation for each new em
ployee to acquaint him with the phi
losophy, organization, program, prac
tices, and goals of the ICF/MR;

(2) Inservice training for any em
ployee who has not achieved the de
sired level of competence;

(3) Continuing inservice training for 
all employees to update and improve 
their skills; and

(4) Supervisory and management 
training for each employee who is in, 
or a candidate for, a supervisory posi
tion.

(b) If appropriate to the size and 
nature of the ICF/MR it must have 
someone designated to be responsible 
for staff development and training.

RULES AND REGULATIONS 

R e s id e n t  L iv in g

§ 442.433 Responsibilities of living unit 
staff.

(a) The living unit staff must make 
care and development of the residents 
their primary responsibility. This in
cludes training each resident in the ac
tivities of daily living and in the devel
opment of self-help and social skills.

(b) The ICF/MR must insure that 
the staff are not diverted from their 
primary responsibilities by excessive 
housekeeping or clerical duties or 
other activities not related to resident 
care.

(c) Members of the living unit staff 
from all shifts must participate in ap
propriate activities relating to the care 
and development of the resident in
cluding, at least, referral, planning, 
initiation, coordination, implementa
tion, followthrough, monitoring, and 
evaluation.
§ 442.434 Resident evaluation and pro

gram plans.
The ICF/MR must have specific 

evaluation and program plans for each 
resident that are—

(a) Available to direct care staff in 
each living unit; and

(b) Reviewed by a member or mem
bers of an interdisciplinary profession
al team at least monthly with docu
mentation of the review entered in the 
resident’s record.
§ 442.435 Resident activities.

(a) The ICF/MR must develop an 
activity schedule for each resident 
that—

(1) Does not allow periods of un
scheduled activity to extend longer 
than 3 continuous hours;

(2) Allows free time for individual or 
group activities using appropriate ma
terials, as specified by the program 
team; and

(3) Includes planned outdoor periods 
all year round.

(b) Each resident’s activity schedule 
must be available to direct care staff 
and be carried out daily.

(c) The ICF/MR must insure that a 
multiple-handicapped or qpnambula- 
tory resident—

(1) Spends a major portion of the 
waking day out of bed;

(2) Spends a portion of the waking 
day out of his bedroom area;

(3) Has planned daily activity and 
exercise periods; and

(4) Moves around by various meth
ods and devices whenever possible.
§ 442.436 Personal possessions.

The ICF/MR must allow the resi
dents to have personal possessions 
such as toys, books, pictures, games, 
radios, arts and crafts materials, reli
gious articles, toiletries, jewelry, and 
letters.
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§ 442.437 Control and discipline of resi

dents.
(a) The ICF/MR must have written 

policies and procedures for the control 
and discipline of residents that are 
available in each living unit and to 
parents and guardians.

(b) If appropriate, residents must 
participate in formulating these poli
cies and procedures.

(c) The ICF/MR may not allow—
(1) Corporal punishment of a resi

dent;
(2) A resident to discipline another 

resident, unless it is done as part of an 
organized self-government program 
conducted in accordance with written 
policy; or

(3) A resident to be placed alone in a 
locked room.
§ 442.438 Physical restraint of residents.

(a) Except as provided for behavior 
modification programs in § 442.422, 
the ICF/MR may allow the use of 
physical restraint on a resident only if 
absolutely necessary to protect the 
resident from injuring himself or 
others.

(b) The ICF/MR may not use physi
cal restraint—

(1) As punishment;
(2) For the convenience of the staff; 

or
(3) As a substitute for activities or 

treatment.
(c) The ICF/MR must have a writ

ten policy that specifies—
(1) How and when physical restraint 

may be used;
(2) The staff members who must au

thorize its use; and
(3) The method for monitoring and 

controlling its use.
(d) An order for physical restraint 

may not be in effect longer than 12 
hours.

<e) Appropriately trained staff must 
check a resident placed in a physical 
restraint at least every 30 minutes and 
keep a record of these checks.

(f) A resident who is in a physical re
straint must be given an opportunity 
for motion and exercise for a period of 
not less than 10 minutes during each 2 
hours of restraint.
§ 442.439 Mechanical devices used for 

physical restraint.
(a) Mechanical devices used for 

physical restraint must be designed 
and used in a way that causes the resi
dent no physical injury and the least 
possible physical discomfort.

(b) A totally enclosed crib or a 
barred enclosure is a physical re
straint.

(c) Mechanical supports used to 
achieve proper body position and bal
ance are not physical restraints. How
ever, mechanical supports must be de
signed and applied—
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(1) Under the supervision of a quali
fied professional; and

(2) In accordance with principles of 
good body alinement, concern for cir
culation, and allowance for change of 
position.
§ 442.440 Chemical restraint of residents.

The ICF/MR may not use chemical 
restraint—

(a) Excessively;
(b) As punishment;
(c) For the convenience of the staff;
(d) As a substitute for activities or 

treatment; or
(e) In quantities that interfere with 

a resident’s habilitation program.
§ 442.441 Behavior modification programs.

(a) F or purposes o f th is  section — 
“ A versive stim u li” m eans th in gs or

events that the resident finds unpleas
ant or painful that are used to imme
diately discourage undesired behavior, * 

“Time outv means a procedure de- 
signèd to improve a resident’s behavior 
by removing positive reinforcement 
when his behavior is undesirable.

(b) Behavior modification programs 
involving the use of aversive stimuli or 
time-out devices must be—

(1) Reviewed and approved by the 
ICF/MR's human rights committee or 
the qualified mental retardation pro
fessional;

(2) Conducted only with the consent 
of the affected resident’s parents or 
legal guardian; and

(3) Described in written »Ians that 
are kept on file in the ICF/MR,

(c) A physical restraint used as a 
time-out device may be applied only 
during behavior'modification exercises 
and only in the presence of the train
er, '

(d) For time-out purposes, time-out 
devices and aversive stimuli may not 
be used for longer than one hour, and 
then only during the behavior modifi
cation program and only under the su
pervision of the trainer,
§ 442.442 Resident clothing.

The ICF/MR must insure that each 
resident

ial Has enough neat,,clean, suitable, 
and seasonable clothing;

(b) Has his own clothing marked 
with his name when necessary;

(c) Is dressed daily in his own 
clothes unless this is contraindicated 
in written medical orders;

(d) Is trained and encouraged, as ap
propriate, to

il)  Select his daily clothing;
i2) Dress himself;
(3) Change his clothes to suit his ac- 

. tivities; and
ie) Has storage space for his clothing 

that is accessible to him even if he is 
in a wheelchair.

§ 442.443 Health, hygiene, grooming and 
toilet training.

(a) Each resident must be trained to 
be as independent as possible in 
heálth, hygiene, and grooming prac
tices, including bathing, brushing 
teeth, shampooing, combing and 
brushing hair, shaving, and caring for 
toenails and fingernails.

(b) Each resident who does not elim
inate appropriately and independently 
must be in a regular, systematic toilet 
training program and a record must be 
kept of his progress in the program,

<c) A resident who is incontinent 
must be bathed or cleaned immediate
ly upon voiding or soiling, unless spe
cifically contraindicated by the train
ing program, and all soiled items must 
be changed.

(d) The ICF/MR must establish pro
cedures for—

(1) Weighing each resident monthly, 
unless the special needs of the resi
dent require more frequent weighing;

(2) Measuring the height of each 
resident every 3 months until the resi
dent reaches the age of maximum 
growth;

(3) Maintaining weight and height 
records for each resident; and

(4) Insuring that each resident main
tains a normal weight.

•(e) At least every 3 days, a physician 
must review orders prescribing bed 
rest or prohibiting a resident from 
being outdoors;

(f) The ICF/MR must furnish, main
tain in good repair, and encourage the 
use of dentures, eyeglasses, hearing 
aids, braces, and other aids prescribed 
for a resident by an appropriate spe
cialist,
§442.444 Grouping and organization of 

living units.
(a| The ICF/MR may not house resi

dents of grossly different ages, devel
opmental levels, and social needs in 
close physical or social proximity 
unless the housing is planned to pro
mote the growth and development of 
all those housed together.

(b) The ICF/MR may not segregate 
residents on the basis of their physical 
handicaps: It must integrate residents 
who are mobile nonambulatory» deaf, 
blind, epileptic, and so forth with 
others of comparable social and intel
lectual development.
§ 442.445 Resident living staff,

(a) Each resident living unit must 
have sufficient, appropriately quali
fied, and adequately trained personnel 
to conduct the resident living program 
as required by this subpart.

(b) The ICF/MR must have an indi
vidual, whose training and experience 
is appropriate to the program, who is

' administratively responsible for resi
dent living personnel.

(c) Each resident living unit, regard
less of organization or design, must 
have, as a m inim um , overall staff-resi
dent ratios (allowing for a 5-day work 
week plus holiday;'vacation, and sick 
time) as follows unless program needs 
justify otherwise:

(1) For units serving children under 
the age of 6 years, severely and pro
foundly retarded, severely physically 
handicapped, or residents who are ag
gressive, assaultive, or security risks, 
or who manifest severely hyperactive 
or psychotic-like behavior, the overall 
ration is 1 to 2.

(2) For units serving moderately re
tarded residents requiring habit train
ing, the overall ration is 1 to 2.5.

(3) For units serving residents in vo
cational training programs and adults 
who work in sheltered employment sit
uations, the overall ration is 1 to 5,
§ 442.446 Resident living areas.

The ICF/MR must design and equip 
the resident living areas for the com
fort and privacy of each resident.
§ 442.447 Resident bedrooms: Space and 

occupancy.
(a) Bedrooms must—
(1) Be at or above street grade level;
(2) Be outside rooms;
(3) Be equipped with or located near 

adequate toilet and bathing facilities;
(4) Accommodate no more than 4 

residents unless granted a variance 
under paragraph (b) of this section; 
and

(5) Measure at least 60 square' feet 
per resident in multiple resident bed
rooms and at least 80 square feet in 
single resident bedrooms.

(b) The survey agency may grant a 
variance from the limit of 4 residents 
per room if it finds that—

(1) A physician or psychologist who 
meets the definition of a qualified 
mental retardation professional ' in 
§442.401 has justified in each affected 
resident’s plan of care that assignment 
to a bedroom of more than 4 residents 
is in accordance with the program 
needs of that resident; and

(2) The variance does hot adversely 
affect the health or safety of the resi
dents.

(c) The variance may be granted 
only for the period of a specific certifi
cation.
§ 442.448 Resident bedrooms: Furniture 

and bedding.
The ICF/MR must provide each 

resident with—
(a) A separate bed of proper size and 

height for the convenience of the resi
dent;

(b) A clean, comfortable mattress;
(c) Bedding appropriate to the 

weather and climate; and
(d) Appropriate furniture, such as a 

chest- of drawers, a table or desk, and

FEDERAL REGISTER, VOL. 43, N O . 190— -FRIDAY, SEPTEMBER 29, 1978



an individual closet with clothes racks 
and shelves accessible to the resident.
§ 442.449 Storage space in living units. 

The ICF/MR must provide—
(a) Space for equipment for daily 

out-of-bed activity for all residents 
who are not yet mobile, except those 
who have a short-term illness or those 
few residents for whom out-of-bed ac
tivity is a threat to life;

(b) Suitable storage space, accessible 
to the resident, for personal posses
sions, such as toys and prosthetic 
equipment; and 2

(c) Adequate clean linen and dirty 
linen storage areas for each living 
unit.
§ 442.450 Resident bathrooms.

(a) The ICF/MR must—
(1) Have toilet and bathing facilities 

appropriate in number, size, and 
design to meet the needs of the resi
dents;

(2) Provide for individual privacy in 
toilets, bathtubs, and showers iinlos,s 
specifically contraindicated by pro
gram needs; :

(3) Equip bathrooms and bathroom 
appliances for use by the physically 
handicapped; and

(4) Control the temperature of the 
hot water at all taps to which resi
dents have access, by using thermosta
tically controlled mixing valves or 
other means, so that the water does 
not exceed 110 degrees fahrenheit.

(b) The survey agency may grant a 
variance from the requirement in 
paragraph (a)(4) of this section if— 1

(1) The hot water taps are in super
vised areas; and

(2) The purpose of the variance is to 
train residents in the use of hot water.

(c) The variance must be part of the 
survey record.
§ 442.451 Heating and ventilation in living 

units.
(a) Each'habitable room in thé ICF/ 

MR must have—
(1) At least one window; and
(2) Direct outside ventilation by 

means of windows, louvers, air condi
tioning, or mechanical ventilation 
horizontally and vertically.

(b) The ICF/MR'must—
(1) Maintain the temperature and 

humidity within a normal comfort 
range by heating, air conditioning or 
other means; and

(2) Use a heating apparatus that 
does not constitute a bum hazard to 
residents.
§ 442.452 Floors in living units.

The ICF/MR must have—
(a) Floors that have a resilient, non

abrasive, and slip-resistant surface; 
and
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(b) Nonabrasive carpeting, if the 
living unit is carpeted and serves resi
dents who crawl.
§ 442.453 Emergency lighting.

If a living unit houses more than 15 
residents, it must have emergency 
lighting with automatic switches for 
stairs and exits.

P r o f e s s io n a l  a n d  S p e c ia l  P r o g r a m s  
a n d  S e r v ic e s

§ 442.454 Needed services.
In addition to the resident living ser

vices detailed in §§442.432 through 
442.453, the ICF/MR must provide 
professional and special programs and 
services to residents based upon their 
needs for these programs and services.
§ 442.455 Quality standards for outside re

sources.
(a) Programs and services provided 

by the ICF/MR or to the ICF/MR by 
outside agencies or individuals must 
meet the standards for quality of ser
vices required in this subpart.

(b) AH contracts for these services 
must state that these standards will be 
met.
§ 442.456 Planning and evaluation.

Interdisciplinary teams consisting of 
individuals representative of the pro
fessions or service areas included in 
this subpart that are relevant in each 
particular case, must—

(a) Evaluate each resident’s needs;
(b) Plan an individualized habilita

tion program to meet each resident’s 
identified needs; and

(c) Periodically review each resi
dent’s responses to his program and 
revise the program accordingly.

DENTAL SERVICES

§ 442.457 Diagnostic services.
(a) The ICF/MR must provide each 

resident with comprehensive diagnos
tic dental services that include a com
plete extraoral and intraoral examina
tion, using all diagnostic aids neces
sary to properly evaluate the resi
dent’s oral condition, not later than 1 
month after a resident’s admission to 
the ICF/MR unless he received the 
examination within 6 months before 
admission.

(b) The ICF/MR must review the re
sults of the examination and enter 
them in the resident’s record.
§ 442.458 Treatment.

The ICF/MR must provide each 
resident with comprehensive dental 
treatment that includes—

(a) Provision for emergency dental 
treatment on a 24-hour-a-day basis by 
a qualified dentist; and
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(b) A system that assures that each 

resident is reexamined as needed but 
at least once a year.
§ 442.459 Education and training.

The ICF/MR must provide educa
tion and training in the maintenance 
of oral health that includes—

(a) A dental hygiene program that 
informs residents and all staff on nu
trition and diet control measures and 
residents and living unit staff on 
proper oral hygiene methods; and

(b) Instruction of parents or guard
ians in the maintenance of proper oral 
hygiene in appropriate instances, for 
example when a resident leaves the 
ICF/MR.
§ 442.460 Records.

The ICF/MR must—
(a) Keep a permanent dental record 

for each resident;
(b) Enter a summary dental progress 

report at stated intervals in each resi
dent’s record kept in the living unit;

(c) Provide a copy of the permanent 
dental record to any facility to which 
the resident is transferred.
§ 442.461 Formal arrangements.

The ICF/MR must have a formal ar
rangement for providing each resident 
with the dental services required 
under this subpart.
§442.462 Staff.

(a) The ICF/MR must have enough 
qualified dental personnel and support 
staff to carry out the dental services 
program.

(b) Each dentist and dental hygien
ist providing services to the facility 
must be licensed to practice in the 
State.

TRAINING AND HABILITATION SERVICES

§ 442.463 Required services.
(a) The ICF/MR must provide train

ing and habilitation services to all resi
dents, regardless of age, degree of re
tardation, or accompanying disabilities 
or handicaps.

(b) Individual evaluations of resi
dents must—

(1) Be based upon the use of empiri
cally reliable and valid instruments, 
whenever these instruments are avail
able; and

(2) Provide the basis for prescribing 
an appropriate program of training ex
periences for the resident.

(c) The ICF/MR must have written 
training and habilitation objectives for 
each resident that are—

(1) Based upon complete and rele
vant diagnostic and prognostic data; 
and

(2) Stated in specific behavioral 
terms that permit the progress of each 
resident to be assessed.
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(d) The ICF/MR must provide evi
dence of services designed to meet the 
training and habilitation objectives for 
each resident. *

(eX The training and habilitation 
staff must—

(1) Maintain a functional training 
and habilitation record for each resi
dent; and

(2) Provide training and habilitation 
services to residents with hearing, 
vision, perceptual, or motor impair
ments.
§ 442.464 Staff.

Thé ICF/MR must have enough 
qualified training and habilitation per
sonnel and support staff, supervised 
by a qualified mental retardation pro
fessional, to carry out the training and 
habilitation program.

FOOD AND NUTRITION SERVICES

§ 442.465 Required services.
The ICF/MR’s food services must in

clude—
(a) Menu planning;
(b) Initiating food orders or requisi

tions;
(c) Establishing specifications for 

fopd purchases and insuring that the 
specifications are met;

(d) Storing and handling food;
(e) Preparing and serving food;
(f) Maintaining sanitary standards 

in compliance with State and local reg
ulations; and

(g) Orienting, training, and supervis
ing food service personnel.
§ 442.466 Diet requirements.

(a) The ICF/MR must provide each 
resident with a nourishing, well-bal
anced diet.

(to) Modified diets must be—
(IX Prescribed by the resident’s in

terdisciplinary team with a record of 
the prescription kept on file;

(2) Planned, prepared, and served by 
individuals who have received ade
quate instruction; and

(3) Periodically reviewed and adjust
ed as needed.

(cX The ICF/MR must furnish a 
nourishing, well-balanced diet, in ac
cordance with the recommended di
etary allowances of the Food and Nu
trition Board of the National Re
search Council, National Academy of 
Sciences, adjusted for age, sex, activi
ty, and disability, unless otherwise re
quired by medical needs. (Recom
mended Dietary Allowances (8th ed.. 
1974) is available from the Printing 
and Publication Office, National Acad
emy of Sciences, Washington, D.C. 
20418.)

(d) A resident may not be denied a 
nutritionally adequate diet as a form 
of punishment.

§ 442.467 Meal service.
(a) The ICF/MR must serve at least 

three meals daily, at regular times 
comparable to normal mealtimes in 
the community with—

( 11 Not more than 14 hours between 
a substantial evening meal and break
fast of the following day; and 

(2) Not less than 10 hours between 
breakfast and the evening meal of the 
same day.

(b) Food must be served—
(1) In appropriate quantity;
(2) At appropriate temperature;
(3) In a form consistent with the de

velopmental level of the resident; and
(4) With appropriate utensils. *
(c) Food served and uneaten must be

discarded. ,
§ 442.468 Menus.

(a) Menus must—
(1) Be written in advance;
(2) Provide a variety of fodds at each 

meal; and
(3) Be different for the same days of 

each week and adjusted for seasonal 
changes.

(b) The ICF/MR must keep on file, 
for at least 30 days, records of menus 
as served and of food purchased.
§ 442.469 Food storage,

The ICF/MR must store—
(a) Dry or staple food items at least 

12 inches above the floor, in a ventilat
ed room not subject to sewage or 
waste water backflow or contamina
tion by condensation, leakage, rodents 
or vermin; and

(b) Perishable foods at proper tem
peratures to conserve nutritive values.
§ 442.470 Work areas.

The ICF/MR must—
(a) Have effective procedures for 

cleaning all equipment and work 
areas; and

(b) Provide handwashing facilities, 
including hot and cold water, soap, 
and paper towels adjacent to work 
areas.
§ 442.471 Dining areas and service.

The ICF/MR must—
(a) Serve meals for all residents, in

cluding the mobile nonambulatory, in 
dining rooms, unless otherwise re
quired for health reasons or by deci
sion of the team responsible for the 
resident’s program;

(to) Provide table service for all resi
dents who can and will eat at a table, 
including residents in wheelchairs;

(c) Equip areas with table, chairs, 
eating utensils, and dishes designed to 
meet the developmental needs of each 
resident; and

(d) Supervise and staff dining rooms 
adequately to direct self-help dining 
procedures and to assure that each 
resident receives enough food.

§ 442.472 Training of residents and direct- 
care staff.

(a) The ICF/MR must provide resi
dents with systematic training to de
velop appropriate eating skills, using 
special eating equipment and utensils 
if it serves the developmental process,

(b) Direct-care staff must be trained 
in and use proper feeding techniques.

(c) The ICF/MR must insure that 
residents eat in an upright position, 
unless medically contraindicated, and 
in a manner consistent with their de
velopmental needs.
§442.473 Staff.

(a) The ICF/MR must have enough 
competent personnel to meet the food 
and nutrition needs of residents.

(b) A dietitian who directs food and 
nutrition services in ICF’s/MR of 20 
beds or more must meet the qualifica
tion requirements of §405.1101 of this 
chapter.

(c) The ICF/MR must designate a 
staff member who is trained or experi
enced in food management or nutri
tion to direct food and nutrition ser
vices in an ICF/MR with less than 20 
beds. -

MEDICAL SERVICES

§ 442.474 Required services.
The ICF/MR must—
(a) Provide medical services through 

direct contact between physicians and 
residents and through contact be
tween physicians and individuals 
working with the residents;

(b) Provide health services including 
treatment, medications, diet, and any 
other health service prescribed or 
planned for the resident, 24 hours a 
day;

(c) Have available electroencephalo- 
graphic services as needed;

(d) Have enough space, facilities, 
and equipment to fulfill the medical 
needs of residents; and

(e) Provide evidence, such as utiliza
tion review committee records, that 
hospital and laboratory services are 
used in accordance with professional 
standards.
§ 442.475 Goals and evaluations,

(a) Physicians must participate, 
when appropriate, in—

(1) The continuing interdisciplinary 
evaluation of individual residents for 
the purposes of beginning, monitoring, 
and following up on individualized ha- 
bilitation programs; and

(2) The development for each resi
dent of a detailed, written statement 
of— , . ■

(i) Case management goals for physi
cal and mental health, education, and 
functional and social competence; and

(ii) A management plan detailing the 
various habilitation or rehabilitation 
services to achieve those goals, with
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clear designation of responsibility for 
implementation.

(b) The ICF/MR must review and 
update the statement of treatment 
goals and management plans as 
needed, but at least annually, to 
insure—

(1) Continuing appropriateness of 
the goals;

(2) Consistency of management 
methods with the goals; and

(3) The achievement of progress 
toward the goals.
§ 442.476 Arrangements with outside re

sources.
The ICF/MR must—
(a) Have a formal arrangement for 

providing each resident with medical 
care that includes care for medical 
emergencies on a 24-hour-a-day basis;

(b) Designate a physician, licensed to 
practice medicine in the State, to be 
responsible for maintaining the gener
al health conditions and practices of 
the ICF/MR and

(c) Maintain effective arrangements, 
for residents to receive prompt medi
cal and remedial services that they re
quire but that the ICF/MR does not 
regularly provide.
§ 442.477 Preventive health services.

The ICF/MR must have preventive 
health services for residents that in
clude—

(a) Means for the prompt detection 
and referral of health problems, 
through adequate medical surveil
lance, periodic inspection, and regular 
medical examinations;

(b) Annual physical examinations, 
that include—

(1) Examination of vision and hear
ing; and

(2) Routine screening laboratory ex
aminations as determined necessary 
by the physician, and special studies 
when needed;

(c) Immunizations, using as a guide 
the recommendations of the Public 
Health Service Advisory Committee on 
Immunization Practices and of the 
Committee on the Control of Infec
tious Diseases of the American Acade
my of Pedeatrics;

(d) Tuberculosis control, appropriate 
to the ICF/MR’s population, in ac
cordance with the recommendations of 
the American College of Chest Physi
cians or the section on diseases of the 
chest of the American Academy of Pe
diatrics or both; and

(e) Reporting of communicable dis
eases and infections in accordance 
with law.
§ 442.478 Required services.

The ICF/MR must provide residents 
with nursing services, in accordance 
with their needs, that include, as ap
propriate, the following:
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(a) Registered nurse participation 
in—

(1) The preadmission evaluation 
study and plan;

(2) The evaluation study, program 
design, and placement of the resident 
at the time of admission;

(3) The periodic réévaluation of the 
type, extent, and quality of services 
and programing;

(4) The development of the dis
charge plan; and

(5) The referral to appropriate com
munity resources.

(b) Training in habits of personal 
hygiene, family life, and sex education 
that includes but is not limited to 
family planning and venereal disease 
counseling.

(c) Control of communicable diseases 
and infections through—

(1) Identification and assessment;
(2) Reporting to medical authorities; 

and
(3) Implementation of appropriate 

protective and preventive measures.
(4) Development of a written nurs

ing services plan for each resident as 
part of the total habilitation program.

(5) Modification of the nursing plan, 
in terms of the resident’s daily needs, 
at least annually for adults and more 
frequently for children, in accordance 
with developmental changes.
§ 442.479 Training.

(a) A registered nurse must partici
pate, as appropriate, in the planning 
and implementation of training of the 
ICF/MR’s personnel.

(b) The ICF/MR must have direct- 
care personnel trained in—

(1) Detecting signs of illness or dys
function that warrant medical or nurs
ing intervention;

(2) Basic skills required to meet the 
health needs and problems of the resi
dents; and

(3) First aid for accident or illness. 
§442.480 Staff.

(a) The ICF/MR must have availa
ble enough nursing staff, which may 
include currently licensed practical 
nurses and other supporting person
nel, to carry out the various nursing 
services.

(b) The individual responsible for 
the delivery of nursing services must 
have knowledge and experience in the 
field of developmental disabilities.

(c) Nursing service personnel at all 
levels of ̂ experience and competence 
must be—

(1) Assigned responsibilities in ac
cordance with their qualifications;

(2) Delegated authority commensu
rate with their responsibility; and

(3) Provided appropriate profession
al nursing supervision.
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§ 442.481 Supervision of health services.
(a) The ICF/MR must have a regis

tered nurse or licensed practical or vo
cational nurse to supervise the health 
services full time, 7 days a week, on 
the day shift.

(b) The nurse must have a current li
cense to practice in the State.

(c) If the ICF/MR employs a li
censed practical or vocational nurse to 
supervise health services, it must have 
a formal arrangement with a regis
tered nurse to consult with the li
censed practical or vocational nurse at 
regular intervals, but not less than 4 
hours each week.

(d) To be qualified to serve as a 
health services supervisor, a licensed 
practical nurse must—

(1) Be a graduate of a State-ap
proved school of practical nursing;

(2) Have education or other training 
that the State authority responsible 
for licensing practical nurses considers 
equal to graduation from a State-ap
proved school of practical nursing; or

(3) Have passed the Public Health 
Service examination for waivered li
censed practical or vocational nurses.

(e) The ICF/MR may employ as a 
nurse an individual who is licensed by 
the State in a category other than reg
istered nurse or licensed practical or 
vocational nurse if—

(1) The individual has completed a 
training program to get the license 
that included at least the same 
number of classroom and practice 
hours in all nursing subjects as in the 
program of a State-approved school of 
practical or vocational nursing; and

(2) The State agency responsible for 
licensing the individual submits a 
report to the Medicaid agency compar
ing State LPN or vocational nurse 
course requirements with those for 
the program completed by the individ
ual.

(f) The ICF/MR must have responsi
ble staff members on duty and awake 
24 hours a day to take prompt, appro
priate action in case of injury, illness, 
fire, or other emergency.

(g) An ICF/MR that has 15 beds or 
less, and only admits residents certi
fied by a physician as not in need of 
professional nursing services, may 
meet the requirements of paragraphs 
(a) through (f) of this section by—

(1) Contracting for the services of a 
public health nurse or other registered 
nurse to care for minor illnesses, inju
ries, or emergencies, and to consult on 
the health aspects of the. individual 
plan of care; and

(2) Having a responsible staff 
member on duty 24 hours a day who is 
immediately accessible to the residents 
to take reports of injuries, symptoms 
of illness, and emergencies.

(h) The health services supervisor is 
responsible for developing, supervising 
the implementation of, reviewing, and
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revising a written health care plan for 
each resident that is—

(1) Developed and implemented ac
cording to the instructions of the at
tending or staff physician; and

(2) Reviewed and revised as needed 
but not less often than quarterly.

PHARMACY SERVICES

§ 442.482 Required services.
The I CP/MR must—
(a) Make formal arrangements for 

qualified pharmacy services, including 
provision for emergency service.

(b) Have a current pharmacy 
manual that—

(1) Includes policies and procedures 
and defines the functions and respon
sibilities relating to pharmacy services; 
and

(2) Is revised annually to keep 
abreast of current developments in 
services and management techniques; 
and

(c) Have a formulary system ap
proved by a responsible physician and 
pharmacist and other appropriate 
staff. Copies of the ICP/MR’s formu
lary system and of the American Hos
pital Formulary Service must be locat
ed and available in the facility.
§ 442.483 Pharmacist.

(a) Pharmacy services must be pro
vided under the direction of a quali
fied licensed pharmacists.

(b) The pharmacist must—
(1) When a resident is admitted, 

obtain, if possible, a history of pre
scription and nonprescription drugs 
used and enter this information in the 
resident’s record;

(2) Receive the original, or a direct 
copy, of the physician’s drug treat
ment order;

(3) Maintain for each resident an in
dividual record of all prescription and 
nonprescription medications dis
pensed, including quantities and fre
quency of refills;

(4) Participate, as appropriate, in 
the continuing interdisciplinary evalu
ation of individual residents for the  
purposes of beginning, monitoring, 
and following up on individualized ha- 
bilitation programs; and

(5) Establish quality specifications 
for drug purchases and insure that 
they are met.

(c) A pharmacist or registered nurse 
must regularly review the medication 
record of each resident for potential 
adverse reactions, allergies, interac
tions, contraindications, rationality 
and laboratory test modifications and 
advise the physician of any recom
mended changes with reasons and 
with an alternate drug regimen.

(d) As appropriate to the ICF/MR, 
the responsible pharmacist, physician, 
nurse, and other professional staff 
must write policies and procedures
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that govern the safe administration 
and handling of all drugs. The follow
ing policies and procedures must be in
cluded:

(1) There must be a written policy 
governing the self administration of 
drugs, whether prescribed or not.

(2) The pharmacist or an individual 
under his supervision must compound, 
package, label, and dispense drugs in
cluding samples and investigational 
drugs. Proper controls and records 
must be kept of these processes.

(3) Each drug must be identified up 
to the point of administration.

(4) Whenever posable, the pharma
cist must dispense drugs that require 
dosage measurements in a form ready 
to be administered to the resident.
§ 442.484 Drugs and medications.

(a) A medication must be used only 
by the resident for whom it is issued. 
Only appropriately trained staff may 
administer drugs.

(b) Any drug that is discontinued or 
outdated and any container with a 
worn, illegible, or missing label must 
be returned to the pharmacy for 
proper disposition.

(c) The ICF/MR must have—
(1) An automatic stop order on all 

drugs;
(2) A drug recall procedure that can 

be readily used;
(3) A procedure for reporting ad

verse drug reactions to the Food and 
Drug Administration; and

(4) An emergency kit available to 
each living unit and appropriate to the 
needs of its residents.

(d) Medication errors and drug reac
tions must be recorded and reported 
immediately to the practitioner who 
ordered the drug.
§ 442.485 Drug storage. -

The ICF/MR must—
(a) Store drugs under proper condi

tions of sanitation, temperature, light, 
moisture, ventilation, segregation, and 
security;

(b) Store poisons, drugs used exter
nally, and drugs taken internally on 
separate shelves or in separate cabi
nets, at all locations;

(c) Keep medication that is stored in 
a refrigerator containing other items 
in a separate compartment with 
proper security;

(d) Keep all drugs under lock and
key unless an authorized individual is 
in attendance; ’ -J

(e) If there is a drug storeroom sepa
rate from the pharmacy, keep a per
petual inventory of receipts and issues 
of all drugs from that storeroom; and

(f) Meet the drug security require
ments of Federal and State laws that 
apply to storerooms, pharmacies, and 
living units.

PHYSICAL AND OCCUPATIONAL THERAPY 
SERVICES

§ 442.486 Required services.
(a) The ICF/MR must provide phys

ical and occupational therapy services 
through direct contact between thera
pists and residents and through con
tact between therapists and individ
uals involved with the residents.

(b) Physical and occupational ther
apy staff must provide treatment 
training programs that are designed 
to—

(1) Preserve and improve abilities for 
independent function, such as range of 
motion, strength, tolerance, coordina
tion, and activities of daily living; and

(2) Prevent, insofar as possible, irre
ducible or progressive disabilities 
through means such as the use of 
orthotic and prosthetic appliances, as
sistive and adaptive devices, position
ing, behavior adaptations, and sensory 
stimulation.

(c) The therapist must—
(1) Work closely with the resident’s 

primary physician and with other 
medical specialists;

(2) Record regularly and evaluate 
periodically the treatment training 
progress; and

(3) Use the treatment training pro
gress as the basis for continuation or 
change in the resident’s program.
§ 442.487 Records and evaluations.

The ICF/MR must have evaluation 
results, treatment objectives, plans 
and procedures, and continuing obser
vations of treatment progress—

(a) Recorded accurately, summa
rized, and communicated to all rele
vant parties;

(b) Used in evaluating progress; and
(c) Included in the resident’s record 

kept in the living unit.
§ 442.488 Staff and facilities.

(a) The ICF/MR must have availa
ble enough qualified staff and support 
personnel to carry out the various 
physical and occupational therapy ser
vices in accordance with stated goals 
and objectives.

(b) Physical and occupational ther
apy personnel must be—

(1) Assigned responsibilities in ac
cordance with their qualifications;

(2) Delegated authority commensu
rate with their responsibilities; and

(3) Provided professional direction
and consultation. \

(c) Therapy assistants must work 
under the supervision of a qualified 
therapist.

(d) Physical and occupational thera
pists and therapy assistants must meet 
the qualification requirements of 
§ 405.1101 of this chapter.

(e) The ICF/MR must provide 
enough space and equipment and sup-
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plies for efficient and effective physi
cal and occupational therapy services.

P sy c h o l o g ic a l  S e r v ic e s

§ 442.489 Required services.
The ICF/MR must—
(a) Provide psychological services 

through personal contact between psy
chologists and residents and through 
contact between psychologists and in
dividuals involved with the residents; 
and

(b) Have available enough qualified 
staff and support personnel to furnish 
the following psychological services 
based on need;

(1) Psychological services for resi
dents, including evaluation, consulta
tion, therapy, and program develop
ment.

(2) Administration and supervision 
of psychological services.

(3) Staff training.
§ 442.490 Psychologist

Psychologists must—
(a) Have at least a master’s degree 

from an accredited program and expe
rience or training in the field of 
mental retardation;

(b) Participate, when appropriate, in 
the continuing interdisciplinary evalu
ation of each individual resident, for 
the purposes of beginning, monitoring, 
and following up on the resident’s in
dividualized habilitation program;

(c) Report and disseminate evalua
tion results in a manner that—

(1) Promptly provides information 
useful to staff working directly with 
the resident; and

(2) Maintains accepted standards of 
confidentiality;

(d) Participate, when appropriate, in 
the development of written, detailed, 
specific, and individualized habilita
tion program plans that—

(1) Provide for periodic review, fol
lowup, and updating; and

(2) Are designed to maximize each 
resident’s development and acquisition 
of the following: Perceptual skills, sen
sorimotor skills, self-help skills, com
munication skills, social skills, self-di
rection, emotional stability, and effec
tive use of time, including leisure time.

RECREATION SERVICES

§ 442.491 Required services.
The ICF/MR m u st-
la) Coordinate recreational services 

with other services and programs pro
vided to each resident, in order to—

(1) Make the fullest possible use of 
the ICP/MR’s resources; and

(2) Maximize benefits to the resi
dents;

(b) Design and construct or modify 
recreation areas and facilities so that 
all residents, regardless of their dis
abilities, have access to them; and

(c) Provide recreation equipment 
and supplies in a quantity and variety 
that is sufficient to carry out the 
stated objectives of the activities pro
grams.
§ 442.492 Records.

The ICF/MR’s resident records 
must include—

(a) Periodic surveys of the residents’ 
recreation interests; and

(b) The extent and level of the resi
dents’ participation in the recreation 
program.
§442.493 Staff.

(a) The ICP/MR must have enough 
qualified staff and support personnel 
available to carry out the various rec
reation services in accordance with 
stated goals and objectives.

(b) Staff conducting the recreation 
program must ha ve

il)  A bachelor’s degree in recreation,
or in a speciality area, such as art, 
music, or physical education;

(2) An associate degree in recreation 
and 1 year of experience in recreation;

(3) A high school diploma, or an 
equivalency certificate and—

(i) Two years of experience in recre
ation; or

(ii) One year of experience in recrea
tion plus completion of comprehensive 
inservice training in recreation; or

(4) Demonstrated proficiency and 
expedience in conducting activities in 
one or more recreation program areas.

SOCIAL SERVICES

§ 442.494 Required services.
The ICF/MR must provide, as part 

of an interdisciplinary set of services, 
social services to each resident direct
ed toward—

(a) Maximizing the social function
ing of each resident;

(b) Enhancing the coping capacity of 
each resident's family;

(c) Asserting and safeguarding the 
human and civil rights of the retarded 
and their families; and

(d) Postering the human dignity and 
personal worth of each resident.
§ 442.495 Social workers.

(a) During the evaluation process to 
determine whether or not admission to 
the ICF/MR is necessary, social work
ers must help the resident and his 
family—

(1) Consider alternative services, 
based on the retarded individual’s 
status and important family and com
munity factors; and

(2) Make a responsible choice as to 
whether and when residential place
ment is indicated.

(b) Social workers must participate, 
when appropriate, in the continuing 
interdisciplinary evaluation of individ
ual residents for the purposes of be

ginning, monitoring, and following up 
on individualized habilitation pro
grams.

(c) During the retarded individual’s 
admission to, and residence in the fa
cility or while he is receiving services 
from the facility.jsocial workers must, 
as appropriate, provide liaison be
tween him, the ICP/MR, the family, 
and the community, in order to

i l )  Help the staff—
(1) Individualize and understand the 

needs of the resident and his family in 
relation to each other;
, (ii) Understand social factors in the 
resident’s day-to-day behavior, includ
ing staff-resident relationships; and 
. (iii) Prepare the resident for changes 
in his living situation;

(2) Help the family/develop con
structive and personally meaningful 
ways to support the resident’s experi
ence in the ICF/MR through—

(i) Counseling concerning the prob
lems of changes in family structure 
and functioning; and

(ii) referral to specific services, as ap
propriate; and

(3) Help the family participate in 
planning for the resident’s return to 
home or other community placement.

(d) After the resident leaves the 
ICF/MR, social workers must provide 
systematic followup to assure referral 
to appropriate community agencies.

(e) The ICP/MR must have availa
ble enough qualified staff and support 
personnel to carry out the various 
social services activities.

(f) Social workers providing service 
to the ICP/MR must meet the qualifi
cation requirements of §405.1101 of 
this chapter.

(g) Social work assistants or aides 
employed by the ICP/MR must be su
pervised by a social worker.

SPEECH PATHOLOGY AND AUDIOLOGY 
SERVICES

§ 442.496 Required services.
(a) The ICP/MR must provide 

speech pathology and audiology ser
vices through direct contact between 
speech pathologists and audiologists 
and residents, and working with other 
personnel, including but not limited to 
teachers and direct-care staff.

(b) Speech pathology and audiology 
services available to the ICF/MR must 
include—

(1) Screening and evaluation of resi
dents with respect to speech and hear
ing functions;

(2) Comprehensive audiological as
sessment of residents, as indicated by 
screening results, that include tests of 
puretone air and bone conduction, 
speech audiometry, and other proce
dures, as necessary, and the assess
ment of the use of visual cues;

(3) Assessment of the use of amplifi
cation;
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(4) Provision for procurement, main

tenance, and replacement of hearing 
aids, as specified by a qualified audio
logist;

(5) Comprehensive speech and lan
guage evaluation of residents, as indi
cated by screening results, including 
appraisal of articulation, voice, 
rhythm, and language;

(6) Participation in the continuing 
interdisciplinary evaluation of individ
ual residents for purposes of begin
ning, monitoring, and following up on 
individualized habilitation programs;

(7) Treatment services as an exten
sion of the evaluation process, that in
clude—

(1) Direct counseling with residents;
(ii) Consultation with appropriate 

staff for speech improvement and 
speech education activities; and

(iii) Work with appropriate staff to 
develop specialized programs for devel
oping each resident’s communication 
skills in comprehension, including 
speech, reading, auditory training, and 
hearing aid utilization, and skills in 
expression, including improvement in 
articulation, voice, rhythm, and lan
guage; and

(8) Participation in inservice training 
programs for direct-care and other 
staff.
§ 442.497 Evaluations and assessments.

(a) Speech pathologists and audiolo
gists must accurately and systemati
cally report evaluation and assessment 
results in order to

il)  Provide information, when ap
propriate, that is useful to other staff 
working directly with the resident; 
and

(2) Include evaluative and summary ’ 
reports in the resident’s record kept in 
the living unit.

(b) Continuing observations of treat
ment progress must be—

(1) Recorded accurately, summa
rized, and communicated; and

(2) Used in evaluating progress.
§ 442.498 Staff and facilities.

(a) The ICP/MR must have availa
ble enough qualified staff and support 
personnel to carry out the various 
speech pathology and audiology ser
vices, in accordance with stated goals 
and objectives.

(b) Staff who assume independent 
responsibilities for clinical services 
must meet the qualification require
ments of § 405.1101 of this chapter.

(c) The ICP/MR must provide ade
quate, direct, and continuing supervi
sion to personnel, volunteers, or sup
port personnel used in providing clini
cal services.

(d) The ICF/MR must have enough 
space, equipment, and supplies to pro
vide efficient and effective speech pa
thology and audiology services.

RULES AND REGULATIONS 

R ec o r d s

§ 442.499 Maintenance of resident records.
(a) The ICF/MR must maintain a 

record for each resident that is ade
quate for—

(1) Planning and continuous evalua
tion of the resident’s habilitation pro
gram;

(2) Furnishing documentary evi
dence of each resident’s progress and 
response to his habilitation program; 
and

(3) Protecting the legal rights of the 
residents, the ICF/MR, and the staff.

(b) Any individual who makes an 
entry in a resident’s record must make 
it legibly, date it, and sign it.

(c) The ICF/MR must provide a 
•legend to explain any symbol or abbre
viation used in a resident's record.
§ 442.500 Admission records.

At the time a resident is admitted, 
the ICF/MR must enter in the individ
ual’s record the following information:

(a) Name, date of admission, birth 
date and place, citizenship status, 
marital status, and social security 
number.

(b) Father’s name and birthplace, 
mother’s maiden name and birthplace, 
and parents’ marital status.

(c) Name and address of parents, 
legal guardian, and next of kin if 
needed.

(d) Sex, race, height, weight, color of 
hair, color of eyes, identifying marks, 
and recent photograph.

(e) Reason for admission or referral 
problem.

(f) Type and legal status of admis
sion.

(g) Legal competency status.
(h) Language spoken or understood.
(i) Sources of support, including 

social security, veterans’ benefits, and 
insurance.

(j) Religious affiliation, if any.
(k) Reports of the preadmission 

evaluations.
(l) Reports of previous histories and 

evaluations, if any.
§ 442.501 Record entries during residence.

(a) Within 1 month after the admis
sion of each resident, the ICF/MR 
must enter in the resident’s record—

(1) A report of the review and updat
ing of the preadmission evaluation;

(2) A prognosis that can be used for 
programing and placement; and

(3) A comprehensive evaluation and 
individual program plan, designed by 
an interdisciplinary team.

(b) the ICF/MR must enter the fol
lowing information in a resident's 
record during his residence;

(1) Reports of accidents, seizures, ill
nesses, and treatments for these condi
tions.

(2) Records of immunizations.

(3) Records of all periods that re
straints were used, with justification 
and authorization for each.

(4) Reports of regular, at least 
annual, review and evaluation of the 
program, developmental progress, and 
status of each resident.

(5) Enough observations of the resi
dent’s response to his program to 
enable evaluation of its effectiveness.

(6) Records of significant behavior 
incidents.

(7) Records of family visits and con
tacts.

(8) Records of attendance and ab
sences.

(9) Correspondence pertaining to the 
resident.

(10) Periodic updates of the informa
tion recorded at the time of admission.

(11) Appropriate authorizations and 
consents.

(c) The ICF/MR must enter a dis
charge summary * in the resident’s 
record at the time he is discharged.
§ 442.502 Confidentiality.

(a) The ICF/MR must keep confi
dential all information contained in a 
resident’s records, including informa
tion contained in an automated data 
bank.

(b) The record is the property of the 
ICF/MR which must protect it from 
loss, damage, tampering, or use by un
authorized individuals.

(c) The ICF/MR must have written 
policies governing access to, duplica
tion of, and release of information 
from the record.

(d) The ICF/MR must obtain writ
ten ̂ consent of the resident, if compe
tent, or his guardian before it releases 
information to: individuals not other
wise authorized to receive it.
§ 442.503 Central record service.

The ICF/MR must—
(a) Maintain an organized central 

record service for the collection and 
release of resident information;

(b) Make records readily accessible 
to authorized personnel if a central
ized system is used;

(c) Have appropriate records availa
ble in the resident living units;

(d) Have a master alphabetical index 
of all residents admitted to the ICF/ 
MR; and

(e) Retain records for a period con
sistent with HEW regulations and the 
statute of limitations of the State in 
which the ICF/MR is located.
§ 442.504 Staff and facilities.

The ICF/MR must have—
(a) Enough qualified staff and sup

port personnel to accurately process, 
check, index, file, and retrieve records 
and record data promptly; and

(b) Adequate space, equipment, and 
supplies to provide efficient and effec
tive record services.
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§ 442.505 Emergency pian and procedures.
(a) The ICF/MR must have a writ

ten staff organization plan and de
tailed written procedures to meet all 
potential emergencies and disasters 
such as fire, severe weather, and miss
ing residents.

(b) The ICF/MR must—
(1) Clearly communicate and peri

odically review the plan and proce
dures with the staff; and

(2) Post the plan and procedures at 
suitable locations through the facility.
§ 442.506 Evacuation drills.

(a) The ICF/MR must hold evacua
tion drills at least quarterly for each 
shift of personnel and under varied 
conditions to

il)  Insure that all personnel on all
shifts are trained to perform assigned 
tasks;.

(2) Insure that all personnel on all 
shifts are familiar with the use of the 
ICF/MR's firefighting equipment; and

(3) Evaluate the effectiveness of 
emergency and disaster plans and pro
cedures.

(b) The ICF/MR must—
(1) Actually evacuate residents to 

safe areas during at least one evacua
tion drill each year, on each shift;

(2) Make special provisions for the 
evacuation of the physically handi
capped, such as fire chutes and mat- 
tressloops with poles;

(3) Write and file a report and evalu
ation of each evacuation drill; and

(4) Investigate all accidents and take 
corrective action to prevent similar ac
cidents in the future.
§ 442.507 Fire protection.

(a) Except as provided in §§ 442.508, 
442.509, and paragraph (b) of this sec
tion, the ICF/MR must meet the pro
visions of the Life Safety Code of the 
National Fire Protection Association, 
1967 edition, that apply to institution
al occupancies.

(b) If the Secretary finds that the 
State has a fire and safety code im
posed by State law that adequately 
protects residents in ICF’s/MR, the 
State survey agency may apply the 
State code for purposes of medicaid 
certification instead of the Life Safety 
Code.
§ 442.508 Fire protection exceptions for 

smaller ICF’s/MR.
The State survey agency may apply 

the lodgings or rooming houses section 
of the residential occupancy require
ments of the Life Safety Code of the 
National Fire Protection Association, 
1967 edition, instead of the institution
al occupancy provisions required by 
§442.507, to an ICF/MR that has 15 
beds or less if a physician or psycholo
gist who meets the definition of quali-
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fied mental retardation professional 
under § 442.401 certifies that each resi
dent is—

(a) Ambulatory;
(b) Receiving active treatment; and
(c) Capable of following directions 

and taking appropriate action for self- 
preservation under emergency condi
tions.
§ 442.509 Fire protection waivers.

(a) The State survey agency may 
waive specific provisions of the Life 
Safety Code required by § 442.507, for 
as long as it considers appropriate, if—

(1) The waiver would not adversely 
affect the health and safety of the 
residents;

(2) Rigid application of specific pro
visions would result in unreasonable 
hardship for the ICF/MR as deter
mined under guidelines contained in 
the HCFA long-term care manual; and

(3) The waiver is granted in accord
ance with criteria contained in the 
long-term care manual.

(b) If a State agency waives provi
sions of the Code for an existing build
ing of two or more stories that is not 
built of at least 2-hour fire-resistive 
construction, the ICF/MR may not 
house a blind, nonambulatory, or 
physically handicapped resident above 
the street-level floor unless it is built 
of—

(1) One-hour protected, noncumbus- 
tible construction as defined in Na
tional Fire Protection Association 
Standard No. 220;

(2) Full sprinklered, 1-hour protect
ed, ordinary construction;

(3) Full sprinklered, 1-hour protect
ed, wood frame construction.
§ 442.510 Paint.

The ICF/MR must—
(a) Use lead-free paint inside the fa

cility; and
(b) Remove or cover old paint or 

plaster containing lead so that it is not 
accessible to residents.
§ 442.511 Building accessibility and use.

(a) The ICF/MR must—
(1) Be accessible to and usable by all 

residents, personnel, and the public, 
including individuals with disabilities; 
and

(2) Meet the requirements of Ameri
can National Standards Institute 
(ANSI) Standard No. A117.1 (1961) 
American Standard Specifications for 
Making Buildings and Facilities Acces
sible to and Usable by the Physically 
Handicapped.

(b) The State survey agency may 
waive, for as long as it considers ap
propriate, specific provisions of ANSI 
Standard No. A117.1 (1961) if—

(1) The construction plans for the 
ICF/MR or a Rart of it were approved 
and stamped by the responsible State 
agency before March 18, 1974;
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(2) The provision would result in un
reasonable hardship on the ICF/MR if 
strictly enforced; and

(3) The waiver does not adversely 
affect the health and safety of the 
residents.
§ 442.512 Sanitation records and reports.

The ICF/MR must keep—
(a) Records that document compli

ance with the sanitation, health, and 
environmental safety codes of the 
State or local authorities having pri
mary jurisdiction over the ICF/MR; 
and

(b) Written reports of inspections by 
State or local health authorities, and 
records of auction taken on their rec
ommendations.

A d m in ist r a t iv e  S ervices

§ 442.513 Support services.
(a) The ICF/MR must provide ade

quate, modern administative support 
to efficiently meet the needs of resi
dents and facilitate attainment of the 
ICF/MR’s goals and objectives.

(b) The ICF/MR must—
(1) Document its purchasing process;
(2) Adequately operate its inventory 

control system and stockroom;
(3) Have appropriate storage facili

ties for all supplies and surplus equip
ment; and

(4) Have enough trained and experi
enced personnel to do purchase, 
supply, and property control func
tions.
§ 442.514 Communication system.

(a) The ICF/MR must have an ade
quate communication system, includ
ing telephone service, that insures—

(1) Prompt contact of onduty per
sonnel; and

(2) Prompt notification of responsi
ble personnel in an emergency.
§ 442.515 Engineering and maintenance.

The ICF/MR must have—
(a) An appropriate, written preven

tive maintenance program; and
(b) Enough trained and experienced 

personnel for engineering and mainte
nance functions.
§ 442.516 Laundry services.

The ICF/MR must manage its laun
dry services so that it meets daily 
clothing and linen needs without 
delay.

PART 447— PAYMENTS FOR SERVICES

Subpart A — Payments: General Provisions 

Sec.
447.1 Purpose.
447.10 Prohibition against reassignment 

of provider claims.
447.15 Acceptance of State payment as 

payment in full.
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Sec.
447.25 Direct payments to certain recipi

ents for physicians’ or dentists’ services. 
447.30 Suspension of payments to former 

medicare providers with unresolved 
overpayments.

447.35 Limits on FFP for capital expendi
tures.

447.40 Payments for reserving beds in in
stitutions.

Cost Sharing

447.50 Cost sharing: Basis and purpose.
ENROLLMENT PEE, PREMIUM OR SIMILAR COST 

SHARING CHARGE

447.51 Requirements and options.
447.52 Minimum and maximum income- 

related charges.
REDUCTIBLE, COINSURANCE, COPAYMENT OR 

SIMILAR COST-SHARING CHARGE

447.53 Applicability; specifications; multi
ple charges.

447.54 Maximum allowable charges.
447.55 Standard cppayment.
447.56 Income-related charges.
447.57 Restrictions on payments to pro

viders.
447.58 Payments to prepaid capitation or

ganizations.
FEDERAL FINANCIAL PARTICIPATION

447.59 FFP: Conditions relating to cost- 
sharing.
Subpart B— Payment Methods: General 

Provisions

447.200 Basis and purpose.
447.201 State plan requirements.
447.202 Audits.
447.203 Documentation of payment rates.
447.204 Encouragement of provider partici

pation.
Subpart C— Payment Methods and Upper 

Limits for Specific Services

447.250 Basis and purpose.
447.251 State plan requirements.
447.252 Adherence to upper limits; FFP.

Inpatient H ospital S ervices

447.261 Reasonable cost payment for inpa
tient hospital services.

447.262 Upper limits: Inpatient hospital 
services.

R easonable Cost-Related P ayment for 
Long-Term Care F acility Services

447.272 Definitions.
447.273 Reasonable cost-related basis for 

long-term care facility services.
cost finding and reporting

447.274 Provider cost reports.
447.275 Dates of cost reporting year.
447.276 Cost finding method.
447.277 Recordkeeping,
447.278 Items of expense included in al

lowable cost: General provisions.
447.279 Cost of meeting certification stand

ards.
447.281 Costs of routine services.
447.282 Bad debts.
447.283 Items of expenses not included in 

allowable costs.
447.284 Purchases from related organiza

tions: lim it on costs.
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AUDITSSec.
447.290 Audit procedures.
447.291 Cost report desk analysis.
447.292 Onsite audits and exemption.
447.293 Continuing audits.
447.294 Audit standards.
447.295 Audit report.
447.296 Accounting for overpayment found 

in audits.
PAYMENT DETERMINATION

447.301 Methods and standards for setting 
reasonable cost-related payment rates.

447.302 Actual costs.
447.303 Eoonomic conditions and trends.
447.304 Redetermination of prospective 

payment rates.
447.305 Class rate determination.
447.306 Retroactive downward adjustment 

provisions.
447.307 Opportunity for public comment 

on rates.
"  PAYMENT ASSURANCE

447.311 Payment assurance.
Upph* Lim it s: SNF’s, ICF’s

447.315 Upper limits: General provisions.
447.316 Upper limits: Retrospective pay

ment.
Outpatient H ospital and Clin ic  S ervices

447.321 Outpatient hospital services and 
clinic services: Upper limits of payment.

O ther Inpatient and Outpatient F acilities

447.325 Other inpatient and outpatient fa
cility services: Upper limits of payment.

D rugs

447.331 Drugs: Upper limits of payment.
447.332 Cost of drugs.
447.333 Dispensing fee.
447.334 Upper limits for drugs furnished as 

part of services.
Individual P ractitioners

447.341 Individual practitioners: Upper 
limits of payment.

Other N oninstitutional  S ervices

447.351 Other noninstitutional services: 
Upper limits of payment.

Prepaid Capitation P lans

447.361 Prepaid capitation plans: Upper 
limits of payment.

R ural Health Clinics

447.371 Services furnished by rural health 
clinics.

Authority: Sec. 1102 o f the Social Securi
ty Act, 49 Stat. 647 (42 U.S.C. 1302).

Subpart A — Payments: General 
Provisions

§ 447.1 Purpose.
This subpart prescribes State plan 

requirements, FFP limitations and 
procedures concerning payments made 
by State medicaid agencies for medic
aid services.

§ 447.10 Prohibition against reassignment 
of provider claims.

(a) Basis and purpose. This section 
implements sec. 1902(a)(32) of the Act 
which prohibits State payments for 
medicaid services to anyone other 
than a provider or recipient, except in 
specified circumstances.

(b) Definitions. For purposes of this 
section:

“Facility” means an institution that 
furnishes health care services to inpa
tients.

“Factor” means an individual or an 
organization, such as a collection 
agency or service bureau, that ad
vances money to a provider for ac
counts receivable that the provider 
has assigned, sold or transferred to the 
individual organization for an added 
fee or a deduction of a portion of the 
accounts receivable. Factor does not 
include a business representative as 
described in paragraph (f) of this sec
tion.

“Organized health care delivery 
system” means a public or private or
ganization for delivering health ser
vices. It includes, but is not limited to, 
a clinic, a group practice prepaid capi
tation plan, and a health maintenance 
organization.

(c) State plan requirements. A State 
plan must provide that the require
ments of paragraphs (d) through (h) 
are met.

(d) Who may receive payment. Pay
ment may be made only—

(1) To the provider; or
(2) To the recipient if he is a non

cash recipient eligible to receive the 
payment under § 447.25; or

(3) In accordance with paragraphs
(e), (f), and (g) of this section.

(e) Reassignments. Payment may be 
made in accordance with a reassign
ment from the provider to a govern
ment agency or reassignment by a 
court order.

(f) Business agents. Payment may be 
made to a business agent, such as a 
billing service or an accounting firm, 
that furnishes statements and receives 
payments in the name of the provider, 
if the agent’s compensation for this 
service is—

(1) Related to the oost of processing 
the billing;

(2) Not related on a percentage or 
other basis to the amount that is 
billed or collected; and

(3) Not dependent upon the collec
tion of the payment.

(g) Individual practitioners. Pay
ment may be made to

il)  The employer of the practitioner,
if the practitioner is required as a con
dition of employment to turn over ' *•» 
fees to the employer;

(2) The facility in which the service 
is provided, if the practitioner has a 
contract under which the facility sub
mits the claim; or
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(3) A foundation, plan, or similar or
ganization operating an organized 
health care delivery system, if the 
practitioner has a contract under 
which the organization submits the 
claim.

(h) Prohibition o f payment to fac
tors. Payment for any service fur
nished to a recipient by a provider 
may not be made to or through a 
factor, either directly or by power of 
attorney.
§>447.15 Acceptance of State payment as 

payment in  M L

A State plan must provide that the 
medicaid agency must limit participa
tion in the medicaid program fo pro
viders who accept, as payment in full, 
the amounts paid by the agency. (Sec. 
1902(a)(4) of the Act.)
§ 447.25 Direct payments to certain recipi

ents for physicians’ or dentists’ ser
vices.

(a) Basis and purpose. This section 
implements sec. 1905(a) of the Act by 
prescribing requirements applicable to 
States making direct payments to cer
tain recipients for physicians’ or den
tists’ services.

(b) State plan requirements. Except 
for groups specified in paragraph (c) 
of this section, a State may make

- direct payments to recipients for phy
sicians' or dentists’ services. If it does 
so, the State plan must—

(1) Provide for direct payments; and
(2) Specify the conditions under 

which payments are made.
(c) Federal financial participation. 

No FFP is available in expenditures 
for direct payment for physicians’ or 
dentists’ services to any recipient—

(1) Who is receiving assistance under 
the State's approved plan under title I, 
IV-A, X, XIV or XVI (AABD) of the 
Act; or

(2) To whom supplemental security 
benefits are being paid under title XVI 
of the Act; or

(3) Who is receiving or eligible for a 
State «supplementary payment or 
would be eligible if he were not in a 
medical institution, and who is eligible 
for medicaid as a categorically needy 
recipient.

(d) Federal requirements. (1) Direct 
payments to recipients under this sec
tion are an alternative to payments di
rectly to providers and are subject to 
the same conditions; for example, the 
State’s reasonable charge schedules 
are applicable.

(2) Direct payments must be sup
ported by providers’ bills for services.
§ 447.30 Suspension of payments to 

former medicare providers with unre
solved overpayments.

(a) Basis and purpose. This section 
implements sec. 1903(j) of the Act, 
which provides for the suspension of
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FFP for medicaid payments to an in
stitution if that institution has not ar
ranged to repay medicare overpay
ments or has failed to provide infor
mation to determine the amount of 
the overpayments. *

(b) When suspension occurs. The Ad
ministrator may suspend medicaid 
payments to a State for an institution 
that— ; i .

( 1 ) Does not have in effect, when the 
suspension is made, a medicare provid
er agreement with the Secretary 
under sec. 1866 of the Act and part 
405, subpart F of this chapter;

(2) Did have a medicare provider 
agreement in effect, before the Admin
istrator suspended payment; and

(3) Has failed either to—
(1) Repay or make satisfactory ar

rangements with the Administrator to 
repay medicare overpayments made to 
it; or

(ii) Submit appropriate Information 
to enable the Administrator to deter
mine the amount of medicare overpay
ments, if any.

(c) Notice of suspension. (1) When 
the Administrator suspends payments 
under this subpart, he will notify the 
medicaid agency of each State that he 
believes may use the institution’s ser
vices under medicaid,

(2) The Administrator will send the 
notice by certified mail, return receipt 
requested.

(d) Effective date o f suspension. Sus
pension of payment will become effec
tive on the 60th day after the day on 
which the agency receives notice of 
suspension.

(e) Termination of suspension. The 
Administrator will terminate the sus
pension if he determines that—

( 1 ) The institution is participating in 
substantial negotiations to remedy the 
conditions that gave rise to the order;

(2) Medicare overpayments are no 
longer due from the institution; or

(3) The institution has made a satis
factory arrangement to repay the 
amount it owes.

(f) Notice o f termination. The Ad
ministrator will notify each State that 
previously received notice of the sus
pension that the suspension has been 
terminated.

(g) Duration of FFP suspension. No 
FFP is available in expenditures for 
services that are provided by a sus
pended institution from the date on 
which the suspension becomes effec
tive until the first day of the month in 
which the suspension is terminated.
§ 447.35 Limits on FFP for capital ex

penditures.
(a) Basis and purpose. (1) Sec, 1122 

of the Act provides for exclusion from 
FFP of expenses related to certain 
capital expenditures. The cost contain
ment and quality control regulations 
of the Public Health Service (part 100

4525§

of this title) concern agreements be
tween the Secretary and the States 
under sec. 1122, procedures for review
ing proposed capital expenditures, and 
determinations by the Secretary as to 
allowability of expenses related to cap
ital expenditures.

(2) This section identifies categories 
of expenses for which FFP is not avail
able under medicaid if a State has an 
agreement under sec. 1122 and the 
Secretary has determined under sec. 
1122 and part 100 that the expenses 
are not allowable.

(b) FFP limits. Except as provided m 
§ 100.108(b) of this title, no FFP is 
available in expenses related to a capi
tal expenditure if the Secretary deter
mines that—

(1) The State designated planning 
agency had not been given timely writ
ten notice of a capital expenditure in 
accordance with § 100.106 of this title; 
or

(2) The planning agency has, under 
sec. 1122 and part 100 of this title, sub
mitted to the Secretary its finding 
that the proposed expenditure is not 
consistent with the standards, criteria 
or plans described in § 100.104(a)(2) of 
this title.

(c) Expenses related to a capital ex
penditure. Expenses related to a capi
tal expenditure include the following, 
regardless of the manner in which the 
expenses are recorded in the provid
er’s records and cost report:

(1) Depreciation.
(2) Interest on borrowed funds.
(3) A return on equity capital (in the 

case of proprietary facilities).
(4) Other costs of activities that are 

essential to the acquisition, improve
ment, modernization, expansion, or re
placement of the plant, buildings, and 
equipment with respect to which the 
expenditure is made, including, but 
not limited to—

(i) Studies, surveys, designs, plans, 
working drawings, and specifications;

(ii) Transportation;
(iii) Installation and start-up ex

penses;
(iv) In-transit insurance;
(v) Costs of grading and paving;
(vi> Taxes assessed during the con

struction period;
(vii) Costs of demolishing or razing 

structures on land;
(viii) Title fees;
(ix) Permit and license fees;
(x) Broker commissions;
(xi) Architectural, legal, accounting, 

and appraisal fees; and
(xii) Interest, finance, or carrying 

charges on bonds, notes, and other 
costs incurred for borrowing funds.

(d) FFP for costs of conformity deter
mination. FFP is available in expendi
tures for reasonable costs incurred by 
a provide to determine whether a pro
posed capital expenditure is in con
formity with applicable standards, cfi-
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teria, or plans for adequate health 
care resources in the area. However, 
no FFP is available if the provider 
makes the capital expenditure without 
the approval required by part 100 of 
tliis title.

(e) Exclusion of expenses related to 
capital expenditures: Payment on a 
reasonable cost or cost-related basis. If 
payment is made on a reasonable cost 
or cost-related basis, expenses related 
to capital expenditures that are not 
available for FFP must be specifically 
excluded from allowable cost computa
tions.

(f) Exclusion of expenses related to 
capital expenditures: Payment on 
other than a reasonable cost or cost-re
lated basis. If payment is made on a 
per capita, fixed fee, negotiated rate, 
or any other basis (other than reason
able cost or cost-related), expenses re
lated to capital expenditures that are 
not available for FFP must be ex
cluded from the payment rate as fol
lows;

(1) For a facility that participates in 
the medicare program, the State 
shall—

(1) Compute the percentage differ
ence between the medicare allowable 
costs before and after the deduction of 
unallowed expenses; and

(ii) Reduce the medicaid payment 
rate to the facility by that percentage.

(2) For a facility that does not par
ticipate in the medicare program, the 
State must reduce the payment rate 
by an estimated amount. The estimate 
is based upon a comparative analysis 
of the facility’s expenses related to 
capital expenditures as reflected in 
the facility’s periodic financial state
ments. For example, the State may 
compute the percentage difference be
tween the facility’s expenses related to 
capital expenditures as recorded in its 
financial statements and those ex
penses less the amounts for which 
FFP is not available, and reduce the 
payment rate by that percentage.

(g) Equivalent deduction if  a facility 
is obtained by a lease. If a person ob
tained by lease or comparable arrange
ment any facility, part of a facility, or 
equipment for a facility that would 
have been considered a capital expend
iture if the person had purchased it—

(1) In determining payments for ser
vices furnished in that facility, an 
amount must be deducted from rental 
expense which is a reasonable equiva
lent of the amount that would have 
been excluded if the person had pur
chased the facility or equipment; and

(2) In computing the person’s return 
on equity capital, any'amount deposit
ed under the terms of the lease or 
comparable arrangement must be de
ducted from that return.

(h) Capital assets acquired by dona
tion or exchange. If a person acquired 
by donation or exchange any facility,

part of a facility, or equipment for a 
facility that would have been consid
ered a capital expenditure if the 
person had purchased it, the acquisi
tion is treated as a capital expenditure 
for purposes of excluding expenses re
lated to capital expenditures.

(1) Reconsideration of FFP determi
nation. (1) Any person or State ad
versely affected by a determination by 
the Secretary under sec. 1122 of the 
Act, this subpart or part 100 of this 
title may, within & months of the date 
of the determination, request the Sec
retary to reconsider the determina
tion. A determination by the Secretary 
under sec. 1122 of the Act is not sub
ject to administrative or judicial 
review.

(2) A State is also entitled upon re
quest to receive a reconsideration of a 
disallowance under this subpart, in ac
cordance with sec. 1116(d) of the Act 
and 45 CFR part 16.
§ 447.40 Payments for reserving beds in 

institutions.
(a) -The medicaid agency may make 

payments to reserve a bed during a re
cipient’s temporary absence from an 
inpatient facility, if—

(1) The recipient’s plan of care pro
vides for absences other than for hos
pitalization; and

(2) The State plan provides for such 
payments and describes any limita
tions on the reserved bed policy.

(b) An agency that pays for reserved 
beds in an inpatient facility may pay 
less for a reserved bed than an occu
pied bed if there is a cost differential 
between the two beds. (Sec. 1102 of 
the Act.)

C o st  S h a r in g

§ 447.50 Cost sharing: Basis and purpose.
(a) Section 1902(a)(14) of the Act 

permits States to require certain recip
ients to share some of the costs of 
medicaid by imposing upon them such 
payments as enrollment fees, premi
ums, deductibles, coinsurance, co-pay
ments, or similar cost sharing charges. 
For States that impose cost sharing 
payments, §§447.51-59 prescribe State 
plan requirements and options for cost 
sharing, specify the standards and 
conditions under which States may 
impose cost sharing, set forth mini
mum amounts and the methods for de
termining maximum amounts, and 
prescribe conditions for FFP that 
relate to cost sharing requirements.

ENROLLMENT FEE, PREMIUM OR SIMILAR 
COST SHARING CHARGE

§ 447.51 Requirements and options.
(a) The plan must provide that the 

medicaid agency does not impose any 
enrollment fee, premium, or similar 
charge upon categorically needy indi
viduals, as defined in §§ 435.4 and 436.3

of this subchapter, for any services 
available under the plan.

(b) The plan may impose an enroll
ment fee, premium, or similar charge 
on medically needy individuals, as de
fined in §§ 435.4 and 436.3 of this sub
chapter, for any services available 
under the plan.

(c) For each charge imposed under 
paragraph (b) of this section, the plan 
must specify—

(1) The amount of the charge;
(2) The period of liability for the 

charge; and
(3) The consequences for an individ

ual who does not pay. .
(d) The plan must provide that any 

charge imposed under paragraph (b) 
of this section is related to total gross 
family income as set forth under 
§447.52.
§ 447.52 Minimum and maximum income- 

related charges.
For the purpose of relating the 

amount of an enrollment fee, premi
um, or similar charge to total gross 
family income, as required under 
§ 447.51(d), the following rules apply:

(a) Minimum charge. A charge of at 
least $1.00 per month is imposed on 
each—

(1) One- or two-person family with 
monthly gross income of $150 or less;

(2) Three- or four-person family 
with monthly gross income of $300 or 
less; and

(3) Five- or more-person family with 
monthly gross income of $350 or less.

(b) Maximum charge. Any charge re
lated to gross family income that is 
above the minimum listed in para
graph (a) of this section may not 
exceed the standards shown in the fol
lowing table:

Maximum Monthly Charge

Gross family income (per Family size 
month)

1 or 2 3 or 4 5 or 
more

$150 or less................ . $1 $1 $i
$151 or $200............... 2 1 i
$201 to $250...........■;.... 3 1 •• i
$251 to $300..... .......... 4 1 , i
$301 to $350.............. 5 2 i
$351 to $400............... 6 3 2
$401 to $450............... 7 4 3
$451 to $500............. ... 8 5 4
$501 to $550............... 9 6 5
$551 to $600............... 10 7 6
$601 to $650............ . 11 8 7
$651 to $700.... ........... 12 9 8
$701 to $750............... 13 10 9
$751 to $800............... 14 11 10
$801 to $850............... . 15 12 11
$851 to $900............... 16 13 12
$901 to $960............... 17 14 13
$951 to $1,000....... 18 15 14
¿More than $1,000..... 19 16 15

FED ERA L REGISTER, V O L  43, N O . 190— FR ID A Y, SEPTEM BER 29, 1978



m a i s  A m  regulatsons

d ed uctible , c o in s u r a n c e , co-p a y m e n t
OR SIMILAR COST-SHARING CHARGE

§ 417.53 A p p licab ility ; sp e c if ic a tio n s ; m u l
t ip le  cfearges.

(a) Categorically needy. (1) The plan 
must provide that the medicaid agency 
does not imposé any deductible, coin
surance, co-payment, or similar charge 
upon categorically needy individuals 
for those services listed in §§ 440,40- 
440.50 and 440.70 of this subchapter. 
These services are inpatient and out
patient hospital services; rural health 
clinic services; other laboratory and X- 
ray services; skilled nursing facility 
services for individuals 21 years of age 
or older; early and periodic screening, 
diagnosis and treatment of individuals 
under the age of 21; family planning 
services and supplies for individuals of 
child-bearing age; physicians’ services; 
and home health care services.

(2) The plan may impose a deduct
ible, coinsurance, co-payment, or simi
lar charge upon categorically needy in
dividuals for any other service under 
the plan.

(b) Medically needy. The plan may 
impose a deductible, coinsurance, co
payment or similar charge upon medi
cally needy persons for any service 
under the plan.

(c) Prohibition against multiple 
charges. For any service, the plan may 
not impose more than one type of 
charge referred to in paragraph (a)(2) 
and (b) of this section.

(d> State plan specifications. For 
each charge imposed under this sec
tion, the plan must specify-—
' (1) The service for which the charge 
is made;

(2) The amount of the charge; and
(3.) The basis for determining the 

charge.
§ 447.54 M a x im u m  a llo w a b le  c h a rg e s ;

(a) Non-institutional services. For 
non-institutional services, the plan 
must provide that—

(1) Any deductible it imposes does 
not exceed $2.00 per month per family 
for each period of medicaid eligibility. 
For example, if medicaid eligibility is 
certified for a 3-month period, the 
maximum deductible which may be 
imposed on a family, for that period of 
eligibility is $6.00;

(2) Any coinsurance rate it imposes 
does not exceed 5 percent of the pay
ment the agency makes for thé ser
vices; and

(3) Any co-payments it imposes do 
not exceed the amounts shown in the 
following table:

Maximum 
co-payment 
chargeable 
to recipient

State's payment for the service;- -$10 or less......................$.50
$11 to $25.........................„............ . 1.00
$26 to $50............................................... . 2.00
$51 or more ............................ ............ ....... . 3.00

(b) Institutional services. For insti
tutional services, the plan must pro
vide that the maximum deductible, co- 
insurance or co-payment charge for 
each admission does not exceed 50 per
cent of the payment the agency makes 
for the first day of care in the institu
tion.

(c) Cumulative maximum. The plan 
may provide for a cumulative maxi
mum amount for all deductible, coin
surance or co-payment charges that it 
imposes on any family during a speci
fied period of time.
§ 447.55 Standard co-payment,

(a) The plan may provide for a 
standard, or fixed, co-payment amount 
for any service.

(b) This standard Copayment 
amount for any service may be deter
mined by applying the maximum co
payment amounts specified in §447.54
(a) and (b) to the agency’s average or 
typical payment for that service. For 
example, if the agency’s typical pay
ment for prescribed drugs is $4 to $5 
per prescription, the agency might set 
a standard copayment of $0,50 per pre
scription.
§ 447.56 Income-related charges.

Subject to the maximum allowable 
charges specified in §447.54 (a) and
(b) , the plan may provide for income- 
related deductible, coinsurance or co
payment charges. For example, an 
agency may impose a higher charge on 
medically needy recipients than it im
poses upon categorically needy recipn 
ents.
§ 447.57 Restrictions on payments to pro

viders.
(a) The plan must provide that the 

agency does not increase the payment 
it makes to any provider to offset un
collected amounts for deductibles, co- 
insurance, copayments or similar 
charges that the provider has waived 
or are uncollectable, except as permit
ted under paragraph (b) of this sec
tion.

(b) For those providers that the 
agency reimburses under medicare 
reasonable cost reimbursement princi
ples, in accordance with subpart B of 
this part, an agency may increase its 
payment to offset uncollected deduct
ible, coinsurance, copayment, or simi
lar charges that are bad debts of pro
viders.
§ 447.58 Payments to prepaid capitation 

organizations.
If the agency contracts with a pre

paid capitation organization that does 
not impose the agency’s deductibles, 
coinsurance, copayments or similar 
charges on its recipient members, the 
plan must provide that the agency cal
culates its payments to the organiza-
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tion as if those cost sharing charges 
were collected.

' FEDERAL FINANCIAL P A R T IC IP A T IO N

§ 447.59 ' FFP: Conditions relating to cost 
sharing.

No FFP in the State’s expenditures 
for services is available.for—

(a) Any cost sharing amounts that 
recipients should have paid as enroll
ment fees, premiums, deductibles, co- 
insurance, copayments, or similar 
charges under §447.50-58 (except for 
amounts that the agency pays as bad 
debts of providers under § 447.57); and

(b) Any amounts paid by the agency 
on behalf of ineligible individuals, 
whether or not the individual had paid 
any required premium or enrollment 
fee. Subpart 8—Payment Methods;

G enera l Provisions

§ 447.200 Basis aud purpose.
This subpart prescribes State plan 

requirements for setting payment 
rates to implement, in part, section 
1902(a)(30) of the act, which requires 
that payments for services do not 
exceed reasonable charges consistent 
with efficiency, economy, and quality 
of care,
§ 447.201 Slate plan requirements.

(a) ‘ A State plan must provide that 
the requirements in this subpart are 
met.

(b) Tphie plan must describe the 
policy and the methods to be used in
setting payment rates for each type of 
service included in the State’s medic
aid program.
§ 447.202 Audits.

The medicaid agency must assure 
appropriate audit of records if pay
ment is based on costs of services or on 
a fee plus cost of materials.
§ 447.203 Documentation of payment 

rates.
(a) The agency must maintain docu

mentation of payment rates and make 
it available to HEW upon request.

(b) The agency must record, in State 
manuals or other official files, the fol
lowing information for increases in 
payment rates for individual practi
tioner services:

(1) An estimate of the percentile of 
the range of customary charges -to 
which the revised payment structure 
equates and a description of the meth
ods used to make the estimate.

(2) Ah estimate of the composite 
average percentage increase of the re
vised payment rates over the preced
ing rates.
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§ 447.204 Encouragement of provider par

ticipation.
The agency’s payments must be suf

ficient to enlist enough providers so 
that services under the plan are avail
able to recipients at least to the extent 
that those services are available to the 
general population.

S ubpart C— P aym ent M ethods an d  
U pper Limits fo r Specific Services

§ 447.250 Basis and purpose.
Section 447.261 of this subpart im

plements section 1902(a)(13)(D) of the 
act, which requires that the State plan 
provide for payment of the reasonable 
cost of inpatient hospital services. Sec
tions 447.272 through 447.311 imple
ment section 1902(a)(13)(E) of the act, 
which requires that the State plan 
provide for payment for long-term 
care facility services on a reasonable 
cost-related basis. Sections 447.251, 
447.252, 447.262, and 447.315 through 
447.361 implement section 1902<a)(30) 
of the act, which requires that pay
ments must not exceed reasonable 
charges consistent with efficiency, 
economy and quality of care. Section 
447.371 implements section 
1902(aX13)(F) of the act, which re
quires that the State plan provide for 
payment for rural health clinic ser
vices in accordance with regulations 
prescribed by the Secretary.
§ 447.251 State plan requirements.

A State plan must provide that the 
requirements of this subpart are met.
§ 447.252 Adherence to upper limits; FFP.

(a) The medicaid agency must not 
pay more than the upper limits de
scribed in this subpart.

(b) The upper limits do not apply to 
payments made under the plan for de
ductibles and coinsurance imposed 
under medicare. Deductible and coin
surance payments may be made up to 
the reasonable charge under medicare.

(c) FFP is available in expenditures 
for payments for services that do not 
exceed the upper limits.

Note.—The Secretary may waive any limi
tation on reimbursement imposed by subpt. 
C of this part for experiments conducted 
under sec. 402 of Pub. L. 90-428, Incentives 
for Economy Experimentation, as amended 
by sec. 222(b) of Pub. L. 92-603, and under 
sec. 222(a) of Pub. L. 92-603.

Inpatient Hospital Services

§ 447.261 Reasonable cost payment for in
patient hospital services.

(a) The medicaid agency must pay 
the reasonable cost of inpatient hospi
tal services under methods and stand
ards developed by the State and ap
proved by the Regional Medicaid Di
rector before implementation.

RULES AND REGULATIONS

(b) The methods and standards 
must—

(1) B e  consistent with the capital ex
penditure provisions of section 1122 of 
the Act, as specified in § 447.35, if the 
State has an agreement under those 
provisions; and

(2) Adopt the medicare standards 
and principles for determining reason
able cost reimbursement in §§ 405.402 
through 405.455 of this chapter or, as 
an alternative, meet the criteria in 
paragraph (d) of this section.

(c) if the medicare standards and 
principles are adopted, they must be 
modified to

il)  Exclude the inpatient routine
nursing salary cost differential under 
§ 405.430 of this chapter; and

(2) Apply the limits established by 
the Secretary under § 405.460 of this 
chapter.

(d) If the medicare standards and 
principles are not adopted, the alter
native methods and standards must 
meet all of the following criteria:

(1) They provide incentives for effi
ciency and economy.

(2) They provide for payment rates 
that are no higher than the amounts 
that would be determined using medi
care principles of cost reimbursement, 
as modified by paragraph (c) of this 
section.

(3) They assure adequate participa
tion of hospitals in the State’s medic
aid program and the availability of 
hospital services of high quality to re
cipients.

(4) They afford providers and other 
interested members of the public an 
opportunity to review and comment on 
proposed methods and standards 
before they are submitted as State 
plan amendments.

(5) They provide for keeping a writ
ten record of the comments and the 
consideration given to them.

(6) At a minimum, they afford indi
vidual providers an opportunity to 
submit evidence and obtain prompt ad
ministrative review of payment rates 
set for them if—

(i) Costs of capital improvements 
were approved by a State’s planning 
agency after the payment rates were 
set, and those costs were not consid
ered in the rate calculation;

(ii) Costs of improvements were in
curred because of certification or li
censing requirements established after 
the payment rates were set, and those 
costs were not considered in the rate 
calculation; or

(iii) Incorrect data were used or an 
error was made in the rate calculation.

(7) They provide for documentation 
that is adequate to evaluate experi
ence under the approved methods and 
standards.

§ 447.262 Upper limits: Inpatient hospital 
services.

The agency must not pay a provider 
of inpatient hospital services more 
than the lower of—

(1) The reasonable cost of services 
determined under this subpart; or

(2) The provider’s customary 
charges to thé general public.
Reasonable Cost-Related Payment

for Long-Term Care Facility Ser
vices

§ 447.272 Definitions.
For the purposes of §§ 450.271- 

450.316—
“Accrual method of accounting” 

means that revenue is reported in the 
period when it is earned, regardless of 
when it is collected, and expenses are 
reported in the period in which they 
are incurred, regardless of when they 
are paid.

“Bad debts” are amounts considered 
to be uncollectable from accounts and 
notes receivable for services provided.

“Cash method of accounting” means 
that revenues are recognized only 
when cash is received, and expendi
tures for expense and asset items are 
not recorded until cash is disbursed 
for them.

“Charity allowances” are reductions 
in the provider’s charges because of 
the patient’s indigence or medical indi
gence.

“Cost finding” means the process of 
recasting the data derived from the ac
counts ordinarily kept by a provider to 
determine costs of each type of service 
by allocating direct costs and prorat
ing indirect costs.

“Courtesy allowances” are a reduc
tion in the provider’s charges in the 
form of an allowance to physicians, 
clergy, and others. Employee fringe 
benefits, such as hospitalization and 
personnel health programs, not are 
courtesy allowances.

“Generally accepted accounting 
principles” means accounting princi
ples approved by the American Insti
tute of Certified Public Accountants.

“Generally accepted auditing stand
ards” means auditing standards ap
proved by the American Institute of 
Certified Public Accountants.

“Long-term care facility services” 
means skilled nursing care facility ser
vices and intermediate care facility 
services.

“Provider” means a provider of 
skilled nursing facility or intermediate 
care facility services.

“Retrospective payment system” 
means a system in which payment is 
made on the basis of a provisional pay
ment rate set prospectively for an ac
counting period, and in which pay
ments may be retrospectively adjusted 
on the basis of the cost experience 
during the accounting period.

FEDERAL REGISTER, V O L  43, N O . 190— FRIDAY, SEPTEMBER 29, 1978



RULES AND REGULATIONS 45259
§ 447.273 Reasonable cosi-related basis for 

long-term care facility services.
The medicaid agency must pay for 

long-term care facility services on a 
reasonable cost-related basis in accord
ance with §§ 447.274 through 447.311.

COST FENDING AND REPORTING

§ 447.274 Provider cost reports.
(a) No later than 3 months after the 

close of the cost reporting year, each 
provider must submit a cost report to 
the medicaid agency.

(b) The cost report must include—
(1) An itemized list of the provider’s 

allowable costs under §§ 447.278- 
447.284 for the cost reporting year or 
for the period of participation in the 
plan if less than a full year; and

(2) A list of the costs of the various 
services provided under the plan, as 
determined by applying the agency’s 
approved cost-finding method to the 
provider’s allowable costs,

(c) The itemized list of allowable 
costs must be compiled on the basis of 
generally accepted accounting princi
ples and the accrual method of ac
counting. The cash method of ac
counting is acceptable for public insti
tutions.

(d) There must be a uniform cost 
report form for all skilled nursing fa
cilities (SNF’s) and a uniform cost 
report form for all intermediate care 
facilities (ICF’s). However, the same 
form may be used by both SNF's and 
ICF’s.
§ 447.275 Dates off cost reporting year.

(a) The State plan must specify the 
inclusive dates of the cost reporting 
year. The. year need not be the same 
for all providers.

(b) The plan must specify the begin
ning date of the first cost reporting 
year, which must be no later than Jan
uary 1, 1977.
§ 447.278 Cost-finding method.

(a) The plan must specify the cost
finding method or methods to be used 
by providers.

(b) There must be a uniform method 
for all SNF’s and a uniform method 
for all ICF’s. The same method may 
be used by both.

(c) The cost-finding method must be 
approved by the Regional Medicaid 
Director. Medicare cost-finding meth
ods specified under § 405.453(d) of this 
chapter will be approved automatical
ly. The Regional Medicaid Director 
may approve other cost-finding meth 
ods.
§ 447.277 Recordkeeping.

(a) Each provider must keep its fi
nancial and statistical records for the 
cost reporting year for at least 3 years 
after the date of submission of the

cost report form to the medicaid 
agency.

(b) The records must be accurate 
and in sufficient detail to substantiate 
the costs reported under § 447.274.

(c) Each provider must make the 
records available on request to repre
sentatives of the agency or HEW.

(d) The agency must keep all costs 
reports for at least 3 years after it re
ceives them from providers.
§ 447.278 Items of expense included in al

lowable cost: Genera! provisions.
The plan must specify the items of 

expense that are allowable costs.
§ 447.279 Cost of meeting certification 

standards.
Allowable costs for SNF’s and ICF’s 

include all items of expense providers 
must incur—
1(a) To meet the definition of SNF 

services or ICF services in § 440.40(a) 
or § 440.150 of this subchapter-

(b) To comply with the standards for 
SNF’s or ICF’s in part 442 of this sub- 
chapter;

(c) To comply with requirements es
tablished by the State agency respon
sible for establishing and maintaining 
health standards under §431.610 of 
this subchapter; and

(d) To comply with any other re
quirements for licensing under State 
law that must be met to provide SNF 
or ICF services.
§ 447.281 Costs of routine services,

(a) Allowable costs include all items 
of expense that providers incur in pro
viding routine services.

(b) “Routine services” means regular 
room, dietary and nursing services; 
minor medical and surgical supplies; 
and the use of equipment and facili
ties.

(c) The following are examples of 
expenses that allowable costs for rou
tine services must include:

(1) All general nursing services, in
cluding but not limited to administra
tion of oxygen and related medica
tions, handfeeding, incontinency care, 
tray service, arid enemas.

(2) Items furnished routinely and 
relatively uniformly to all patients, 
such as patient gowns, water pitchers, 
basins, and bedpans.

(3) Items stocked at nursing stations 
or on the floor in gross supply and dis
tributed or used individually in small 
quantities such as alcohol, applicators, 
cotton balls, bandaids, antacids, aspi
rin (and other nonlegend drugs ordi
narily kept on hand), suppositories, 
and tongue depressors.

(4) Items used by individual patients 
but which are reusable and expected 
to be available, such as ice bags, be- 
drails, canes, crutches, walkers, wheel
chairs, traction equipment, and other 
durable medical equipment;

(5) Special dietary supplements used 
for tube feeding or oral feeding, such 
as elemental high nitrogen diet, even 
if written as a prescription item by a 
physician (because these supplements 
have been classified by the Food and 
Drug Administration as a food rather 
than a drug);

(6) Laundry services other than for 
personal clothing.
§ 447.282 Bad debts.

Allowable costs include only bad 
debts that are attributed to cost shar
ing amounts as defined in §§447.50- 
447.59.
§ 447.283 Items of expenses not included 

in allowable costs.
Allowable costs do not include char

ity and courtesy allowances.
§ 447.284 Purchases from related organi

zations: Limit on costs.
(a) Costs of services, facilities, and 

supplies furnished by organizations re
lated to the provider by common own
ership or control must not exceed the 
lower of the cost to the organization 
or the price of comparable services, fa
cilities, or supplies purchased else
where.

(b) The cost report must identify re
lated organizations and costs.

AUDITS

§ 447.29© Audit procedures.
The plan must describe the State's 

procedures for audits.
§ 447.291 Cost report desk analysis.

The agency must analyze each cost 
report within 6 months of its receipt 
to verify, to the extent possible, that 
the provider has complied with 
§447.274.
§ 447.292 Onsite audits and exemption.

(a) The agency must provide for an 
onsite audit of the financial and statis
tical records of at least one-third of 
the providers each year of a 3-year 
period that begins at the close of the 
first cost reporting year (see § 447.275). 
All providers must be audited within 
the 3-year period.

(b) The Regional Medicaid Director 
may exempt a State from paragraph 
(a) of this section if—

(1) The State has a continuing audit 
program:

(2) The agency has completed onsite 
audits of the financial and statistical 
records of all providers during the 3- 
year period preceding the end of the 
first cost reporting period; and

(3) Each onsite audit was conducted 
in accordance with generally accepted 
auditing standards and was sufficient
ly comprehensive in scope to deter
mine—
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(i) That only proper items of cost ap

plicable to medicaid services were in 
the provider’s calculation of its costs; 
and

<ii) Whether expenses attributable 
to the items of cost were accurately 
determined and reasonable.
§ 447.293 Continuing audits.

(a) Each year the agency must pro
vide for onsite audit of the financial 
and statistical records of at least 15 
percent of participating facilities se
lected as follows:

(1) At least 5 percent of participat
ing facilities selected at random.

(2) At least 10 percent of participat
ing facilities selected by profiles of 
costs or other factors established by 
the agency.

(b) These yearly audits must begin 
in the fourth year after the first cost 
reporting year. However, for a State 
exempted from onsite audits under 
§447.292, these audits must begin in 
the year after the first cost reporting 
year.
§ 447.294 Audit standards.

(a) Audits must meet generally ac
cepted auditing standards. The adop
tion of the audit standards in Health 
Insurance Manual (HIM-18), issued 
under the medicare program, is recom
mended, but the agency may establish 
its own standards.

(b) Audits of providers’ cost reports,
financial records, and other pertinent 
documents must be adequate to 
verify----

(1) That the provider has included 
only those expense items that the 
agency has specified as allowable costs 
under § 450.278 in compiling the costs 
of services;

(2) That the provider has accurately 
determined allowable ' costs under 
§ 447.274(b)(1);

(3) That the provider has accurately 
attributed allowable costs to cost of 
services under § 447.274(b)(2); and

(4) That the provider’s allowable 
eosts are reasonable.
§ 447.295 Audit report.

(a) Upon conclusion of each audit 
under §§ 447.292 the auditor must 
submit an audit report to the agency.

(b) The report must meet generally 
accepted auditing standards.

(c) The report must state the audi
tor's opinion as to whether, in all ma
terial respects, the cost report submit
ted by the provider under §447.274 
oomplies with § 447.294(b) (1) and (2).

(d) The agency must keep audit re
ports for at least 3 years after receipt.
§ 447.296 Accounting for overpayment 

found in audits.
The agency must account for over

payments found in audits on the quar
terly statement of expenditures no
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later than the second quarter follow
ing the quarter ip which the overpay
ment was found. (See 45 CFR 201.66 
for accounting for overpayments.)

PAYMENT DETERMINATION

§447.301 Methods and standards for set
ting reasonable cost-related payment 
rates.

(a) The plan must set forth the 
methods and standards used by the 
agency to set reasonable cost-related 
payment rates.

(b) The methods and standards must 
be developed by the agency on the 
basis of cost-finding methods approved 
under § 447.276.

(c) The agency must set payment 
rates on the basis of the methods and 
standards. The payment rates must be 
effective no later than January 1, 
1978.
§ 447.302 Actual costs.

(a) Methods and standards for deter
mining payment rates must reason
ably take into account actual costs of 
the allowable items set forth in §§ 447.- 
278 through 447.284, reported under 
§447.274 and as verfied by audits 
under §§ 447.292 and 447.293.

(b) Payment rates must not be set 
lower than rates that the agency rea
sonably finds to be adequate to reim
burse in full the actual allowable costs 
of a facility that is economically and 
efficiently operated.
§ 447.303 Economic conditions and trends.

The methods and standards for de
termining payment rates must reason
ably take into account economic condi
tions and trends during the period for 
which the rates are set.
§447.304 Redetermination of prospective 

payment rates.
Prospectively determined payment 

rates must be redetermined at least 
annually.
§ 447.305 Class raté determination.

If payment rates are determined for 
a class of facilities, the plan must set 
forth reasonable criteria for the class 
and the methods and standards for de
termining the rate of payment for the 
class.
§ 447.306 Retroactive downward adjust

ment provisions.
(a) If facilities are classed by quality 

of services or level of care and the pay
ment rates provide for adjustment to a 
prospectively set lower rate for facili
ties with service deficiencies, the plan 
must set forth the service deficiencies 
for which payment may be adjusted to 
the lower rate.

(b) A ratesetting method that pro
vides for adjustment downward to a 
prospectively set lower rate is not sub

ject to the upper limits under 
§ 447.316.
§ 447.307 Opportunity for public comment 

on rates.
(a) Members of the public must have 

an opportunity to review and comment 
on proposed rates and the ratesetting 
methodology before they become ef
fective.

(b) If proposed rates or rate formu
las provide for retroactive downward 
adjustments under § 447.306, the 
agency, in publishing the proposed 
rates or rate formulas for public com
ment, must state the deficiencies 
under which an adjustment would be 
made and the amount or percentage 
rate of the adjustment.

PAYMENT ASSURANCE

§ 447.311 Payment assurance.
The agency must pay amounts deter

mined for long-term care facility ser
vices according to the methods and 
standards set forth in the plan under 
§ 447.301.

u p p e r  l i m i t s : s n f ’s , ic f ’s

§ 447.315 Upper limits: General provisions.
(a) The agency may not pay more 

for long-term care facility services 
than the provider’s customary charge.

(b) Public facilities that provide ser
vices free or at a nominal charge may 
be reimbursed cm a reasonable cost-re
lated basis under this subpart.

(c) Any limitation on coverage of 
costs published under §§405.460 and 
405.461 of this chapter will apply to 
payments for long-term care facility 
services.
§ 447.316 Upper limits: Retrospective pay

ment.
(a) If the agency pays a provider 

under a retrospective payment system, 
it may not pay more than would be 
paid under the medicare principles of 
provider reimbursement under part 
405, subpart D, of this chapter. Pay
ments meet this requirement—

(1) If, in a random sample of all 
medicaid facilities, the payment is not 
more than the amount that would 
have been paid under medicare in at 
least 90 percent of the facilities in the 
sample; or

(2) If the average payment to all fa
cilities within a class is not more than 
the amount that would have been paid 
under medicare.

(b) To determine what would have 
been paid under medicare—

(1) For facilities that participate in 
medicare, the interim rate paid to the 
facility under medicare (adjusted for 
services not included in the plan) may 
be used to determine the upper limit; 
and

(2) For facilities that are not partici
pating in medicare, the agency must
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set payment rates that are consistent 
with the intent that payments do not 
exceed amounts that would be deter
mined using medicare’s principles. In 
complying with this requirement, the 
agency need not use medicare’s cost 
reports or methods of cost finding or 
audit the facilities to use medicare’s 
principles.

Outpatient Hospital and Clinic 
Services

§ 447.321 Outpatient hospital services and 
clinic services: Upper limits of pay
ment.

The agency may not pay more than 
the combined payments the provider 
gets from the beneficiaries and carri
ers or intermediaries for providing 
comparable services under qpmparable 
circumstances under medicare.

Other Inpatient and Outpatient 
Facilities

§ 447.325 Other inpatient and outpatient 
facility services: Upper limits of pay
ment.

The agency may pay the customary 
charges of the provider but must not 
pay more than the prevailing charges 
in the locality for comparable services 
under comparable circumstances.

Drugs

§ 447.331 Drugs: Upper limits of payment.
(a) The agency may not pay more 

for prescribed drugs than the lower of 
ingredient cost plus a dispensing fee or 
the provider’s usual and customary 
charge to the general public.

( b )  Cost must be determined in ac
cordance with § 447.332.

(c) The dispensing fee must be set by 
the agency under § 447.333,
§ 447.332 Cost of drugs.

(a) Multiple-source drugs. A “multi
ple-source drug” means a drug market
ed or sold by two or more manufactur
ers or labelers or. a drug marketed or 
sold b y  the same manufacturer or la
beler under two or more different pro
prietary names or both under a propri
etary name and without such a name. 
Except as specified in paragraph (b), 
the cost of each multiple source drug 
designated by the Pharmaceutical Re
imbursement Board (45 CFR Part 19) 
and published in the Federal Regis
ter must be the lower of—

(1) The maximum allowable cost 
(MAC) established by the Board and 
published in the Federal Register; or

(2) The estimated acquisition cost as 
described in paragraph (c) of this sec
tion.

(b) Exception: Certification o f brand 
name drugs. (1) The cost of a multiple- 
source drug is not limited to the MAC 
if a physician certifies in his own 
handwriting that, in his medical judg

ment, a specific brand is medically 
necessary for a particular recipient.

(2) The agency must decide what 
certification form and procedure are 
used.

(3) A checkoff box on a form is not 
acceptable but a notation like “brand 
necessary” is allowable.

(4) The agency may allow providers 
to keep the certification forms if the 
forms will be available for inspection 
by the agency or HEW.

(c) All other drugs. (1) The agency 
must set the cost of all other pre
scribed drugs at the estimated acquisi
tion cost.

(2) “Estimated acquisition cost” 
means the agency’s best estimate of 
what price providers generally are 
paying for a drug.

(3) The basis for the estimate must 
be the package size providers buy most 
frequently.

Note.—To help medicaid agencies with 
these estimates, HEW makes available in
formation, on a current basis, on the acqui
sition cost of the most frequently prescribed 
drugs.

§ 447.333 Dispensing fee.
(a) The agency may set the dispens

ing fee by taking into account the re
sults of surveys of the costs of phar
macy operation. The agency must pe
riodically survey pharmacy operations 
including—

(1) Operational data;
(2) Professional services data;
(3) Overhead data; and
(4 )  Profit data.
(b) The dispensing fee may vary ac

cording to—
(1) Size and location of pharmacy;
(2) Whether the drug is a legend 

item (for which Federal law requires a 
prescription) or nonlegend item; and

(3) Whether the drug is dispensed by 
a physician or an outpatient depart
ment of an institution.

(c) The dispensing fee may also vary 
for drugs furnished recipients in insti
tutions by a pharmacy using a unit 
dose system. In those cases—

(1) The dispensing fee is added to 
the ingredient cost of the drug actual
ly used; and

(2) The fee is either—
(i) An amount added to the cost of 

each unit dose; or
(ii) A daily or monthly capitation 

rate per recipient being furnished 
drugs.
§ 447.334 Upper limits for drugs furnished 

as part of services.
Thq upper limits for payment for 

prescribed drugs in this subpart also 
apply to payment for drugs provided 
as part of skilled nursing facility ser
vices and intermediate care facility 
services and under prepaid capitation 
arrangements.

In d iv id u a l  P r actitio ners

§ 447.341 Individual practitioners: Upper 
limits of payment.

(a) This section applies to doctors of 
medicine, dentistry, osteopathy, podia
try, and any other individual practi
tioner services the agency chooses to 
include.

(b) The agency must not pay the in
dividual practitioner more than the 
lowest of—

(1) His actual charge for service;
(2) His reasonable charge for the 

same service under part B, medicare 
(part 405, subpart D, of this chapter); 
or

(3) His median charge for a given 
service.

(c) The median charge for a given 
service is determined from claims sub
mitted during all of the calendar year, 
preceding the fiscal year in which the 
determination is made.

(d) The agency must not pay more 
than the highest of—

(1) The 75th percentile of the range 
of weighted customary charges in the 
same locality that are set under medi
care during the calendar year preced
ing the fiscal year in which the deter
mination is made; or

(2) The prevailing reasonable charge 
under part B, medicare.

O ther  N o n in s t it u t io n a l  S ervices

§ 447.351 Selected medical services, sup
plies and equipment: Upper limits.

(a) Under the medicare criteria for 
determination of reasonable charges, 
the Secretary selects and lists in the 
F ederal R eg ister , under §405.511 of 
this chapter, medical services, sup
plies, and equipment (including equip
ment servicing) that do not generally 
vary significantly in quality from one 
supplier to another. Medicare carriers 
calculate the lowest charge levels at 
which such services, supplies, and 
equipment are widely and consistently 
available within their locality, accord
ing to the procedures prescribed in 
§405.511.

(b) For those selected services and 
items furnished under both medicare 
and medicaid, the agency must not 
pay more than the lowest charge level 
calculated by the medicare carrier for 
the item or service in the locality.

(G) For those selected services and 
items furnished only under medicaid, 
the agency must not pay more than 
the lowest charge levels calculated by 
the agency under the procedures spec
ified in §405.511 (c) and (d) of this 
chapter.
§ 447.352 Other noninstitutional services: 

Upper limits.
(a) For any noninstitutional item or 

service furnished under both medicare 
and medicaid and not subject to the
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upper limits specified in §447.351 or 
other «sections of this part, the agency 
must not pay more than the reason
able charge established for that item 
or service by a medicare carrier serv
ing part or all of the State.

(b) For all other noninstitutional 
items or services furnished only under 
medicaid and not subject to the upper 
limits specified in § 447.351 or other 
sections of this part, the agency must 
not pay more than the customary 
charge for a provider or the prevailing 
charge in the locality for comparable 
items or services under comparable cir
cumstances, whichever is lower. For 
this purpose, the agency must set pre
vailing charges on the basis of the 
combined payments that providers re
ceive from other third party insurers 
and their subscribers and policy
holders.

P r e p a id  C a p it a t io n  P l a n s

§ 447.361 Prepaid capitation plans: Upper 
limits of payment.

The agency must not pay more for a 
defined scope of services to a defined 
number of recipients under a capita
tion arrangement than the cost of pro
viding those same services on a fee-for- 
service basis, and must not pay more 
than other third party payors are 
paying for comparable services under 
comparable circumstances.

R u r a l  H e a l t h  C l in i c  S e r v ic e s

§ 447.371 Services furnished by rural 
health clinics. .

The agency must pay for rural 
health clinic services, as defined in 
§ 440.20(b) of this subchapter, and for 
other ambulatory services furnished 
by a rural health clinic, as defined in 
§ 440.20(c) of this subchapter, as fol
lows:

(a) For provider clinics, the agency 
must pay the reasonable cost of rural 
health clinic services and other ambu
latory services on the basis of the cost 
reimbursement principles in subpart D 
of part 405 of this chapter. For pur
poses of this section, a provider clinic 
is an integral part of a hospital, skilled 
nursing facility, or home health 
agency that is participating in medi
care and is licensed, governed, and su
pervised with other departments of 
the facility.

(b) For clinics other than provider 
clinics that do not offer any ambula
tory services other than rural health 
clinic services, the agency must pay 
for rural health clinic services at the 
reasonable cost rate per visit deter
mined by a medicare carrier under 
§§405.2426 through 405.2429 of this 
chapter.

(c) For clinics other than provider 
clinics that do offer ambulatory ser
vices other than rural health clinic 
services, the agency must pay for the
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other. ambulatory services by one of 
the following methods:

(1) The agency may pay for other 
ambulatory services and rural health 
clinic services at a single rate per visit 
that is based on the cost of all services 
furnished by the clinic. The rate must 
be determined by a medicare carrier 
under §§ 405.2526 through 405.2429 of 
this chapter..

(2) The agency may pay for other 
ambulatory services at a rate set for 
each service by the agency. The rate 
must not exceed the upper limits in 
this subpart. The agency must pay for 
rural health clinic services at the 
medicare reimbursement rate per visit, 
as specified in § 405.2426 of this chap
ter.

(3) The agency may pay for dental 
services at a rate per visit that is based 
on the cost of dental services fur
nished by the clinic. The rate must be 
determined by a medicare carrier 
under §§405.2426 through 405.2429 of 
this chapter. The agency must pay for 
ambulatory services other than dental 
services under paragraph (c) (1) or (2) 
of this section.

(d) For purposes of paragraph (c)(1) 
and (3) of this section, “visit” means a 
face-to-face encounter between a clinic 
patient and any health professional 
whose services are reimbursed under 
the State plan. Encounters with more 
than one health professional, and mul
tiple encounters with the same health 
professional, that take place on the 
same day and at a single location con
stitute a single visit, except when the 
patient, after the first encounter, suf
fers illness or injury requiring addi
tional diagnosis or treatment.

PART 455— PROGRAM INTEGRITY

Subpart A—M edicaid A gency Fraud Detection 
and  Investigation  Program

Sec.
455.10 Basis and purpose.
455.11 Definition of fraud.
455.12 State plan requirement.
455.13 Methods for identification, investi

gation, and referral.
455.14 Preliminary investigation.
455.15 Full investigation.
455.16 Resolution of full investigation.
455.17 Reporting to HCFA.
455.18 Provider’s statements on claim 

form.
455.19 Provider’s statement on check.
455.20 Recipient verification procedure.
455.21 Cooperation with State medicaid 

fraud control unit.
455.22 Notification of penalties.
455.23 Denial of FFP.

Subpart B— Disclosure o f  Inform ation by 
Providers and  Fiscal A gents

455.104 Disclosure by intermediate care fa
cilities of ownership and control infor
mation.

Subpart D— State Medicaid Fraud Control Units

455.300 State medicaid fraud control units.
A uthority: Sec. 1102 Social Security Act, 

49 Stat. 647 (42 U.S.C. 1302).
S ubpart A— M edicaid A gency Fraud 
D etection an d  Investigation  Program

§ 455.10 Basis and purpose.
This subpart—
(a) Prescribes requirements, based 

on section 1902(a)(4) of the Act, for 
medicaid agency prevention and con
trol of program fraud and abuse;

(b) Requires agencies to inform pro
viders and recipients of the Federal 
penalties for fraud under section 1909 
of the Act; and

(c) Implements section 1903(1X2) of 
the Act, prohibiting FFP for payments 
to Medicaid providers who are ineligi
ble for payments under medicare be
cause of a determination by the Secre
tary relating to false or excessive 
claims.
§ 455.11 Definition of fraud.

For purposes of this subpart the 
definition of fraud is determined ac
cording to State law.
§ 455.12 State plan requirement.

A State plan must meet the require
ments of §§ 455.13-455.22.
§ 455.13 Methods for identification, inves

tigation and referral.
'J’he medicaid agency must have—
(a) Methods and criteria for identify

ing suspected fraud cases;
(b) Methods for investigating these 

cases that—
(1) Do not infringe on the legal 

rights of persons involved; and
(2) Afford due process of law; and
(c) Procedures, developed in coopera

tion with State legal authorities, for 
referring suspected fraud cases to law 
enforcement officials. The procedures 
must include designating an agency 
position with responsibility for making 
referrals.
§ 455.14 Preliminary investigation.

If the agency receives a complaint of 
fraud or abuse from any source, it 
must conduct a preliminary investiga
tion to determine whether there is suf
ficient merit to warrant the initiation 
of a full investigation.
§ 455.15 Full investigation.

I f  the findings of a preliminary in
vestigation give the agency reason to 
believe the allegation, the agency 
must conduct a full investigation to 
determine if—

(a) The allegation is true; and
(b) There is sufficient evidence that 

can be developed to support a civil or 
criminal fraud or abuse action under 
State law.
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§ 455.16 Resolution of full investigation.
A full investigation must continue 

until—
(a) Appropriate legal action is initi

ated;
(b) The case is closed or dropped be

cause of insufficient evidence to sup
port the allegations of fraud or abuse; 
or

(c) The matter is resolved between 
the agency and the provider. This res
olution may include but is not limited 
to—

(1) Sending a warning letter to the 
provider giving notice that continu
ation of the activity in question will 
result in further actiorit;

(2) Suspending the provider from 
participation in the medicaid program;

(3) Terminating the provider from
participation in the medicaid program; 
or Vv- .

(4) Seeking recovery of payments 
made to the provider.
§ 455.17 Reporting to HCFA.

The agency must report the follow
ing fraud and abuse information to 
the Regional HCFA Administrator at 
intervals prescribed in HCFA instruc
tions:

(a) The number of complaints of 
fraud and abuse made to the agency 
that warrant preliminary investiga
tion.

(b) For each case of suspected fraud 
and abuse that warrants a full investi
gation—

(1) The provider’s name and 
number;

(2) The source of the complaint;
(3) The type of provider;
(4) The nature of the complaint;
(5) The approximate range of dollars 

involved; and
(6) The legal and administrative dis

position of the case, including actions 
taken by law enforcement officials to 
whom the case has been referred.

(c) A summary of the information 
reported in paragraph (b) of this sec
tion.
§455.18 Provider’s statements on claims 

form.
(a) Except as provided in §455.19, 

the agency must provide that all pro
vider claims forms be imprinted in 
boldface type with the following state
ments, or with alternate wording that 
is approved by the Regional HCFA Ad
ministrator;

(1) “This is to certify that the fore
going information is true, accurate, 
and complete.”

(2) “I understand that payment of 
this claim will be from Federal and 
State funds, and that any falsification, 
or concealment of a material fact, may 
be prosecuted under Federal and State 
laws.”

(b) The statements may be printed 
above the claimant’s signature or, if
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they arò printed on the reverse of the 
form, a reference to the statements 
must appear immediately preceding 
the claimant’s signature.
§ 455.19 Provider’s statement on check.

As an alternative to the statements 
required in §455.18, the agency may 
print the following wording above the 
claimant’s endorsement on the reverse 
of checks or warrants payable to each 
provider: “I understand in endorsing 
or depositing this check that payment 
will be from Federal and State funds 
and that any falsification, or conceal
ment of a material fact, may be pros
ecuted under Federal and State laws.”
§ 455.20 Recipient verification procedure.

(a) The agency must have a method 
for verifying with recipients whether 
services billed by providers were re
ceived.

(b) In States- receiving Federal 
matching funds for a mechanized 
claims processing and information re
trieval system under part 433, subpart 
C, of this subchapter, the agency must 
provide prompt written notice as re
quired by § 433,113(bX2) to

il)  Each recipient for whom services
were billed; or

(2) Each recipient in a sample group 
of recipients for whom services were 
billed.

(c) In States not receiving Federal 
matching funds for a mechanized 
system, verification may be made by:

(1) A random sample of recipients 
for each provider who is paid signifi
cant amounts (i.e., high-volume pro
viders); and

(2) A random sample of recipients 
for groups of providers who are not 
paid significant amounts (i.e., low- 
volume providers).
§ 455.21 Cooperation with State medicaid 

fraud control units.
In a State with a medicaid fraud 

control unit established and certified 
under subpart F of this part:

(a) The agency must—
(1) Refer all cases of suspected pro

vider fraud to the unit;
(2) If the unit determines that it 

may be useful in carrying out thè 
unit’s responsibilities, promptly 
comply with a request from the unit 
for—

(i) Access to, and free copies of, any 
records or information kept by the 
agency or its contractors;

(ii) Computerized data stored by the 
agency or its contractors. This data 
must be supplied without charge and 
in the form requested by the unit; and

(iii) Access to any information kept 
by providers to which the agency is 
authorized access by sec. 1902(a)<27) 
of the Act and §431.107 of this sub
chapter. In using this information, the
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unit must protect the privacy rights of 
recipients; and

(3) On referral from the unit, initi
ate any available administrative or ju
dicial action to recover improper pay
ments to a provider.

(b) The agency need not comply 
with specific requirements under this 
subpart that are the same as the re
sponsibilities placed on the unit under 
subpart F of this part.
§ 455.22 Notification of penalties.

The agency must notify providers 
and recipients of the provisions of sec. 
1909 of the Act that provide Federal 
penalties for fraudulent acts and false 
reporting.
§ 455.23 Denial of FFP.

No FFP is available in payments for 
services by a provider or other person 
who is ineligible to receive payment 
under medicare because of a determi
nation under § 405.315a or §405.614 of 
this chapter relating to false or exces
sive claims. Suspension of FFP is ef
fective when the Administrator noti
fies the agency of the determination, 
and continues for the period of ineligi
bility under medicare.
S ubpart B— Disclosure of Inform ation 

by  P roviders an d  Fiscal A gen ts

§ 455.104 Disclosure by intermediate care 
facilities of ownership and control in
formation.

(a) A State plan must provide that 
an intermediate care facility receiving 
medicaid payments must submit to the 
State licensing agency the information 
specified in this section and must 
promptly report any changes in it.

(b) The facility must submit com
plete information on the identity of—

(1) Each individual who has, directly 
or indirectly, an ownership interest of 
5 percent or more in the facility;

(2) Each individual who owns, in 
whole or in part, any mortgage, deed 
of trust, note or other obligation se
cured, in whole or in part, by the fa
cility or by any property or asset of 
the facility;

(3) Each corporation officer or direc
tor, if the facility is a corporation; and

(4) Each partner, if the facility is a 
partnership.

S ubpart D— S ta te  M edicaid Fraud 
Control Units

§ 455.300 State medicaid fraud control 
units.

(a) Definitions. As used in this sec
tion, unless otherwise indicated by the 
context:

“Employ” or “employee”, as the con
text requires, means full-time duty in
tended to last at least a year. It in
cludes an arrangement whereby an in
dividual is on full-time detail or assign-
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ment to the unit from another govern
ment agency, if the detail or assign
ment is for a period of at least 1 year 
and involves supervision by the unit.

“Provider” means an individual or 
entity which furnishes items or ser
vices for which payment Is claimed 
under medicaid.

“Unit” means the State medicaid 
fraud control unit.

(b) Scope and purpose. This section 
implements section 1903(a)(6), 
1903(b)(3)j and 1903(q) of the Social 
Security Act, as amended by the Medi
care-Medicaid Anti-Fraud and Abuse 
Amendments (Pub. L. 95-142 of Octo
ber 25, 1977). The statute authorizes 
the Secretary to pay a State 90 per
cent of the costs of establishing and 
operating a State medicaid fraud con
trol unit, as defined by the statute, for 
the purpose of eliminating fraud in 
the State medicaid program.

(c) Basic requirement A State med
icaid fraud control unit must be a, 
single identifiable entity of the State 
government certified by the Secretary 
as meeting the requirements of para
graphs (d) through (g) of this section.

(d) Organization and location re
quirements. Any of the following three 
alternatives is acceptable:

(1) The unit is located in the office 
of the State attorney general or an
other department of State government 
which has statewide authority to pros
ecute individuals for violations of 
criminal laws with respect to fraud in 
the provision or administration of 
medical assistance under a átate plan 
implementing title XIX of the Act; or

(2) If there is no State agency with 
statewide authority and capability for 
criminal fraud prosecutions, the unit 
has established formal procedures 
which assure that the unit refers sus
pected cases of criminal fraud in the 
State medicaid program to the appro
priate State prosecuting authority or 
authorities, and provides assistance 
and coordination to such authority or 
authorities in the prosecution of such 
cases; or

(3) The unit has a formal working 
relationship with the office of the 
State attorney general and has formal 
procedures for referring to the attor
ney general suspected criminal viola
tions occurring in the State medicaid 
program and for effective coordination 
of the activities of both entities relat
ing to the detection, investigation and 
prosecution of those violations. Under 
this requirement, the office of the 
State attorney general must agree to 
assume responsibility for prosecuting 
alleged* criminal violations referred to 
it by the unit. However, if the attor
ney general finds that another pros
ecuting authority has the demonstrat
ed capacity, experience and willing
ness to prosecute an alleged violation, 
he may refer a case to that prosecut

ing authority, as long as his office 
maintains oversight responsibility for 
the prosecution and for coordination 
between the unit and the prosecuting 
authority.

(e) Relationship to, and agreement 
with, the medicaid agency. (1) The 
unit must be separate and distinct 
from the medicaid agency.

(2) No official of the medicaid 
agency shall have authority to review 
the activities of the unit or to review 
or overrule the referral of a suspected 
criminal violation to an appropriate 
prosecuting authority.

(3) The unit shall not receive funds 
paid under this section either from or 
through the medicaid agency.

(4) The unit shall enter into an 
agreement with the medicaid agency 
under which the medicaid agency will 
agree to comply with all requirements 
of § 455.21(a)(2).

(f) Duties and responsibilities of the 
unit. (1) The unit shall conduct a 
statewide program for investigating 
and prosecuting (or referring for pros
ecution) violations of all applicable 
State laws pertaining to fraud in the 
administration of the medicaid pro
gram, the provision of medical assist
ance, or the activities of providers of 
medical assistance under the State 
medicaid plan.

(2) The unit shall also review com
plaints alleging abuse or neglect of pa
tients in health care facilities receiv
ing payments under the State medic
aid plan and may review complaints of 
the misappropriation of patient’s pri
vate funds in such facilities.

(i) If the initial review indicates sub
stantial potential for criminal prosecu
tion, the unit shall investigate the 
complaint or refer it to an appropriate 
criminal investigative or prosecutive 
authority.

(ii) If the initial review does not indi
cate a substantial potential for crimi
nal prosecution, the unit shall refer 
the complaint to an appropriate State 
agency.

(3) If the unit, in carrying out its 
duties and responsibilities under para
graphs (f) Cl) and (2) of this section, 
discovers that overpayments have 
been made to a health care facility or 
other provider of medical assistance 
under the State medicaid plan, the 
unit shall either attempt to collect 
such overpayment or refer the matter 
to an appropriate State agency for col
lection.

(4) Where a prosecuting authority 
other than the unit is to assume re
sponsibility for the prosecution of a 
case investigated by the unit, the unit 
shall insure that those responsible for 
the prosecutive decision and the prep
aration of the case for trial have the 
fullest possible opportunity to partici
pate in the investigation from its in
ception and will provide all necessary

assistance to the prosecuting authori
ty throughout all resulting prosecu
tions.

(5) The unit shall make available to 
Federal investigators or prosecutors 
all information in its possession con
cerning fraud in the provision or ad
ministration of medical assistance 
under the State plan and shall cooper
ate with such officials in coordinating 
any Federal and State investigations 
or prosecutions involving the same 
suspects or allegations.

(6) The unit shall safeguard the pri
vacy rights of all individuals and shall 
provide safeguards to prevent the 
misuse of information under the unit’s 
control.

(g) Staffing requirements. (1) The 
unit shall employ sufficient profes
sional, administrative, and support 
staff to carry out its duties and re
sponsibilities in an effective and effi- 
cent manner. The staff must include:

(1) One or more attorneys experi
enced in the investigation or prosecu
tion of civil fraud or criminal cases, 
who are capable of giving informed 
advice on applicable law and proce
dures and providing effective prosecu
tion or liaison with other prosecutors;

(ii) One or more experienced audi
tors capable of supervising the review 
of financial records and advising or as
sisting in the investigation of alleged 
fraud;

(iii) A senior investigator with sub
stantial experience in commercial or 
financial investigations who is capable 
of supervising and directing the inves
tigative activities o f the unit.

(2) The unit shall employ, or have 
available to it, professional staff who 
are knowledgeable about the provision 
of medical assistance under title XIX 
and about the operation of health care 
providers.

(h) Applications, certification, and 
recertification.—( 1 ) Initial applica- 
tion. In order to receive FFP under 
this section, the unit must submit to 
the Secretary, an application approved 
by the Governor, containing the fol
lowing information and documenta
tion.

(i) A description of the applicant’s 
organization, structure, and location 
within State government, and an indi
cation of whether it seeks certification 
under paragraph (d)(1), (d)(2), or
(d)(3) of this section;

(ii) A statement from the State at
torney general that the applicant has 
authority to carry out the functions 
and responsibilities set forth in this 
section. If the applicant seeks certifi
cation under paragraph (d)(2) of this 
section, the statement must also speci
fy either that there is no State agency 
with the authority to exercise 
statewide prosecuting authority for 
the violations with which the unit is 
concerned, or that, although the State
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attorney general may have common 
law authority for statewide criminal 
prosecutions, he has not exercised 
that authority.

(iii) A copy of whatever memoran
dum of agreement, regulation, or 
other doçument sets forth the formal 
procedures required under paragraph
(d)(2) of this section or the formal 
working relationship and procedures 
required under paragraph (d)(3) of 
tjiis section;

(iv) A copy of the agreement with 
the medicaid agency required under 
paragraph (e) of this section;

(v) A statement qf the procedures to 
be followed in carrying out the func
tions and responsibilities of this sec
tion;

(vi) A projection of the caseload and 
a proposed budget for the 12-month 
period for which certification is 
sought; and

(vii) Current and projected staffing, 
including the names, education, and 
experience of all senior professional 
staff already employed and job de
scriptions, with minimum qualifica
tions, for all professional positions.

(2) Conditions for, and notification 
of certification. Ci) The Secretary will 
approve an application only if he has 
specifically approved the applicant’s 
formal procedures under paragraph
(d)(2) or (d)(3) of this section, if either 
of those provisions is applicable, and 
has specifically certified that the ap
plicant meets the requirements of 
paragraph (d) of this section.

(ii) The Secretary will promptly 
notify the applicant whether the ap
plication meets the requirements of 
this section and is approved. If the ap
plication is not approved, the appli
cant may submit an amended applica
tion at any time. Approval and certifi
cation will be for a period of 1 year.

(3) Conditions for recertification. In 
order to continue receiving payments 
under this section, a unit must submit 
a reapplication to the Secretary at 
least 60 days prior to the expiration of 
the 12-month certification period. A 
reapplication must:

(i) Advise the Secretary of any 
changes in the information or docu
mentation required under paragraph
(h)(1) (i) through (v) Of this section.

(ii) Provide projected caseload and 
proposed budget for the recertification 
period; and

(iii) Include or incorporate by refer
ence the annual report required under 
paragraph Ci) of this section.

(4) Basis for recertification, (i) The 
Secretary will consider the unit’s reap
plication, the reports required under 
paragraph (i) of this section, and any 
other reviews or information he deems 
necessary or warranted, and will 
promptly notify the unit whether he 
has approved the reapplication and re
certified the unit.

(ii) In reviewing the reapplication, 
the Secretary will give special atten
tion to whether the unit has used its 
resources effectively in investigating 
cases of possible fraud, in preparing 
cases for prosecution, and in prosecut
ing cases or cooperating with the pros
ecuting authorities.

(i) Reporting requirements.— (1)
Annual report At least 60 days prior 
to the expiration of the certification 
period, the unit shall submit to the 
Secretary a report covering the last 12 
months (the first 9 months of the cer
tification period for the first annual 
report), and containing the following 
information:

(1) The number of investigations ini
tiated and the number completed or 
closed, categorized by type of provider;

(ii) The number of cases prosecuted 
or referred for prosecution; the 
number of cases finally resolved and 
their outcomes; and the number of 
cases investigated but not prosecuted 
or referred for prosecution because of 
insufficient evidence;

(iii) The number of complaints re
ceived regarding abuse and neglect of 
patients in health care facilities; the 
number of such complaints investigat
ed by the unit; and the number re
ferred to other identified State agen
cies.

(iv) The number of recovery actions 
initiated by the unit; the number of 
recovery actions referred to another 
agency; the total amount of overpay
ments identified by the unit; and the 
total amount of overpayments actual
ly collected by the unit;

(v) The number of recovery actions 
initiated by the medicaid agency 
under its agreement with the unit; and 
the total amount of overpayments ac
tually collected by the medicaid 
agency under this agreement;

(vi) Projections for the succeeding 12 
months for items listed in paragraphs 
(i)(l) (i) through (v) of this section;

(vii) The costs incurred by the unit, 
by major budget category; and

(viii) A narrative that evaluates the 
unit’s performance; describes any spe
cific problems it has had in connection 
with the procedures and agreements 
required under this section; and dis
cusses any other matters that have im
paired its effectiveness.

(2) The unit shall also provide any 
additional reports that the Secretary 
requests, and shall comply with any 
measures the Secretary deems neces
sary to assure the accuracy and com
pleteness of all reports required under 
this paragraph (i).

(j) Federal financial participation 
(FFP).-(l) Rate o f FFP. Subject to 
the limitations specified in this para
graph, the Secretary will reimburse 
each certified State medicaid fraud 
control unit, by an amount equal to 90 
percent of the costs incurred by that

unit which are attributable to carrying 
out its functions and responsibilities 
under this section. The costs subject 
to reimbursement will be determined 
under 45 CFR part 74, except as pro
vided otherwise in this part or in the 
grant award,

(2) Basis and period o f payment, (i) 
Payment will be made for each quar
ter, based on quarterly reports submit 
ted by the unit in the format and con
taining the information requested by 
the Secretary.

(ii) Payments are available for each 
quarter during fiscal years 1978, 1979, 
and 1980.

(iii) The Secretary may grant certifi
cation retroactive to the date on which 
the unit first met all the requirements 
of the statute and of this section. For 
any quarter with respect to which the 
unit is certified, the Secretary will pro
vide reimbursement for the entire 
quarter,

(3) Amount o f FFP. The amount paid 
during any quarter shall not exceed 
the higher of $125,000 or one-quarter 
of 1 percent of the sums expended by 
the Federal, State, and local govern
ments during the previous quarter in 
carrying out the State medicaid pro
gram.

(4) Costs subject to FFP. FFP is 
available under this section for the ex
penditures attributable to the estab
lishment and operation of the unit, in
cluding the cost of training personnel 
employed by the unit. Reimbursement 
shall be limited to costs attributable to 
the specific responsibilities and func
tions set forth in this section in con
nection with the investigation and 
prosecution of suspected fraudulent 
activities and the review of complaints 
of alleged abuse or neglect of patients 
in health care facilities. Establishment 
costs are limited to clearly identifiable 
costs of personnel that;

(i) Devote full time to the establish
ment of the unit which does achieve 
certification; and

(ii) Continue as full-time employees 
after the unit is certified.
All establishment costs will be deemed 
made in the first quarter of certifica
tion.

(5) Costs not subject to FFP. FFP is 
not available under this section for ex
penditures attributable to:

(i) The investigation of cases involv
ing program abuse or other failures to 
comply with applicable laws and regu
lations, if these cases do not involve 
substantial allegations or other indica
tions of fraud;

(ii) Efforts to identify situations in 
which a question of fraud may exist, 
including the screening of claims, 
analysis of patterns of practice, or rou
tine verification with recipients of 
whether services billed by providers 
were actually received;
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(iii) The routine notification of pro
viders that fraudulent claims may be 
punished under Federal or State law;

(iv) The performance by a person 
other than a full-time employee of the 
unit of any management function for 
the unit, any audit or investigation, 
any professional legal function, or any 
criminal, civil or administrative pros
ecution of suspected providers;

(v) The investigation or prosecution 
of cases of suspected recipient fraud 
not involving suspected conspiracy 
with a provider; or

(vi) Any payment, direct or indirect, 
from the unit to the medicaid agency, 
other than payments for the salaries 
of employees on detail to the unit.

PART 456— UTILIZATION CONTROL
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456.413 Confidentiality,
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S tay

456.431 Continued stay review required.
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stay.
456.433 Initial continued- stay review date.
456.434 Subsequent continued stay review 

dates.
456.435 Description of methods and crite

ria: Continued stay review dates.
456.436 Continued stay review process;
456.437 Notification of adverse decision,
456.438 Time limits for notification of ad

verse decision.
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care,
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agency.
456.507 Review and granting of waiver re
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456.508 Withdrawal of waiver,.'
UR P lan: R emote F acility Variances F rom 

T im e  R equirements

456.520 Definitions,
456.521 Conditions for granting variance 

requests.
456.522 Content of request for variance.
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456.524 Notification of Administrator’s 

action and duration of variance.
456.525 Request for renewal of variance.
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456.600 Purpose.
456.601 Definitions.
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456.606 Frequency of inspections.
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Subpart A — General'Provision*

§ 456.1 Basis and purpose of part,
(a) This part prescribes require

ments concerning control of the utili
zation of medicaid services including—

(D A  statewide program of control 
of -the utilization of all medicaid ser
vices; and

(2) Specific requirements for the 
control of the utilization of medicaid 
services in institutions.

(b) The requirements in this part are 
based on the following sections of the 
Act. Table 1 shows the relationship be
tween these sections of the Act and 
the requirements in this part.

(1) Methods and procedures to safe
guard against unnecessary utilization  
of care and services, Section 
1902(a)(30) requires that the State 
plan provide methods and procedures 
to safeguard against unnecessary utili
zation of care and services.

(2) Penalty for failure to have an ef
fective program to control utilization 
of institutional services, Section

1903(g)(1) provides for a reduction in 
the amount of Federal medTcaid funds 
paid to a State for long-stay inpatient 
services if the State does not make a 
showing satisfactory to the Secretary 

- that it has an effective program of 
control over utilization of those ser
vices. This penalty provision applies to 
inpatient services in hospitals, mental 
hospitals, skilled nursing facilities 
(SNF’s), and intermediate care facili
ties (ICF’s). Specific requirements are:

(i) Under sec. 1903(g)(1)(A). a physi
cian must certify at admission, and pe
riodically recertify, the individual’s 
need for inpatient care.

(ii) Under sec. 1903(g)(1)(B), services 
must be furnished under a plan estab
lished and periodically evaluated by a 
physician.

(iii) Under sec. 1903(g)(1)(C), the 
State must have in effect a continuous 
program of review of utilization of 
care and services under section 
1902(a)(30) whereby each admission is 
reviewed . or screened in accordance 
with criteria established by medical 
and other professional personnel,

<iv) Under sec. 1903(g)(1)(D), the 
State must have an effective program 
under sections 1902(a) (26) and (31) of 
review of care in skilled nursing and 
intermediate -care, facilities and mental 
hospitals. This must include evalua
tion at least annually of the profes
sional management of each case.

(3) Medical review in skilled nursing 
facilities and mental hospitals. Sec
tion 1902(a)(26)(A) requires that the 
plan provide for a program of medical 
review that includes a medical evalua
tion of each individual’s need for care 
in a SNF or mental hospital, a plan of 
care, and, where applicable, a plan of 
rehabilitation,

(4) Independent professional review 
in intermediate care facilities. Section 
1902(a)(31)(A) requires that the plan 
provide for a program of independent 
professional review that includes a 
medical evaluation of each individual’s 
need for intermediate care and a writ
ten plan of service.
* (5) Inspection of care and services in 
institutions. Sections 1902(a)(26) (B) 
and (C) and 1902(a)(31) (B) and (C) re
quire that the plan provide for period
ic inspections and reports, by a team 
of professional persons, of the care 
being provided to each recipient in 
SNF’s, institutions for mental diseases 
(IMD’s), and ICF’s participating in 
medicaid.

(6) Denial of FFP for failure to have 
specified utilization review proce
dures. Section 1903(1X4) provides that 
FFP is not available in a State’s ex
penditures for hospital, mental hospi
tal, or SNF services unless the institu
tion has in effect a utilization review 
plan that meets medicare require
ments, However, the Secretary may 
waive this requirement if the medicaid
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agency demonstrates to his satisfac
tion that it has utilization review pro
cedures superior in effectiveness to 
the medicare procedures.

(7) State health agency guidance on 
quality and appropriateness of care 
and services. Section 1902(a)(33)(A) 
requires that the plan provide that the 
State health or other appropriate 
medical agency establish a plan for 
review, by professional health person
nel, of the appropriateness and quality 
of medicaid services to provide guid
ance to the medicaid agency and the 
State licensing agency in administer
ing the medicaid program.

T able 1
This table relates the regulations In this part to the 

sections of the Act on which they are based.
Subpart A—General..........

Subpart B—Utilization 
Control: All Medicaid
Services............................

Subpart C—Utilization 
Control: Hospitals 
Certification of need for

care......... ......................
Plan of care___ ____ —
Utilization review plan 

< including admission 
review)..... ....—............

Subpart D—Utilization 
Control: Mental Hospitals 
Certification of need for

care........... ....................... -
Medical evaluation and 

admission review..............

Plan of care..........................

Admission and plan of care 
requirements for 
individuals under 21.........

Utilization review plan.......

Subpart E—Utilization 
Control: Skilled Nursing 
Facilities
Certification of need for

care................................
Medical evaluation and 

admission review.........

Plan of care................ .....

Utilization review plan...

Discharge plan......................
Subpart F—Utilization 

Control: Intermediate Care 
Facilities
Certification of need for

care................................ .....
Medical evaluation and 

admission review,.............

Plan of care__.....------ — ..

Utilization review plan.......

Subpart G—Inpatient 
Psychiatric Services for 
Individuals Under Age 21: 
Admission and Plan of Care 
Requirements........ ..........

1902(a>(30)
1902(aX33)(A)

1902(a)(30)

19C3(gXlXA)
1903(g)(lXB)

1902(a>(30)
1903(g)(1)(C)
1903(iX4)

1903(gXl)(A)

1902(a)(26)(A)
1903(g)(1)(C)
1902(a)(26)(A)
1903(g)(1)(B)

1902(a)(26)(A) 
1903(g)(1) (B), (C) 
1902(a)(30) 
1903(g)(1)(C) 
1903(i)(4)

1903(g)(1)(A)

1902(a)(26XA)
1903(g)(1)(C)
1902(a)(26)(A)
1903(g)(1)(B)
1902(a)(30)
1903(g)(1)(C)
1903ÜX4)
1902(a)(30)

1903(g)(1)(A)

1902(a)(31XA)
1903(g)(1)(C)
1902(a)(31XA)
1903(g)(1)(B)
1902(a)(30)
1903(g)(1)(C)
1903(1X4)

1905 (aX 16) and 
(h)

T able 1—C ontinued
Subpart H—Utilization 

Review Plans: FTP,
Waivers, and Variances for 
Hospitals, Mental Hospitals 
and Skilled Nursing
Facilities.................................  1902(a)(30)i

1903(1X4)
Subpart I—Inspections of 

Care in Skilled Nursing and 
Intermediate Care Facilities 
and Institutions for Mental
Diseases...................... *...........  1902(a) (26) (B),

(C), (31) (B), (C)
-  1903(g)(1)(D)

§ 456.2 State plan requirements.
A State plan must provide that the 

requirements of this part are met.
§ 456.3 Statewide surveillance and utiliza

tion control program.
The medicaid agency must imple

ment a statewide surveillance and uti
lization control program that—

(a) Safeguards against unnecessary 
or inappropriate use of medicaid ser
vices and against excess payments;

<b) Assesses the quality of those ser
vices;

(c) Provides for the control of the 
utilization of all services provided 
under the plan in accordance with sub
part B of this part; and

(d) Provides for the control of the 
utilization of inpatient services in ac
cordance with subparts C through I of 
this part.
§456.4 Responsibility for monitoring the 

utilization control program.
(a) The agency must—
(1) Monitor the statewide utilization 

control program;
(2) Take all necessary corrective 

action to ensure the effectiveness of 
the program;

(3) Establish methods and proce
dures to implement this section;

(4) Keep copies of these methods 
and procedures on file; and

(5) Give copies of these methods and 
procedures to all staff involved in car
rying out the utilization control pro
gram.
§ 456.5 Evaluation criteria.

The agency must establish and use 
written criteria for evaluating the ap
propriateness and quality of medicaid 
services. This section does not apply to 
services in hospitals, mental hospitals, 
and SNF’s. For these facilities, see the 
following sections: §§456.122 and 
456.132 of subpart C; §456.232 of sub
part D; and § 456.332 of subpart E.
§ 456.6 Review by State medical agency of 

appropriateness and quality of services.
(a) The medicaid agency must have 

an agreement with the State health 
agency or other appropriate State 
medical agency, under which the 
health or medical agency is responsi
ble for establishing a plan for the

review by professional health person
nel of the appropriateness and quality 
of medicaid services.

(b) The purpose of this review plan 
is to provide guidance to the medicaid 
agency in the administration of the 
State plan and, where applicable, to 
the State licensing agency described in 
§ 431.610.

Subpart B— U tiliza tion  Control: A ll 
M edicaid Services

§ 456.21 Scope.
This subpart prescribes utilization 

control requirements applicable to all 
services provided under a State plan.
§ 456.22 Sample basis evaluation of ser

vices.
To promote the most effective and 

appropriate use of available services 
and facilities the medicaid agency 
must have procedures for the on-going 
evaluation, on a sample basis, of the 
need for and the quality and timeli
ness of medicaid services.
§ 456.23 Post-payment review process.

The agency must have a post-pay
ment review process that—

(a) Allows State personnel to devel
op and review—

(1) Recipient utilization profiles;
(2) Provider service profiles; and
(3) Exceptions criteria; and
(b) Identifies exceptions so that the 

agency can correct misutilization prac
tices of recipients and providers.

Subpart C— U tiliza tion  Control: 
Hospitals

§ 456.50 

Scope.
This subpart prescribes require

ments for control of utilization of in
patient hospital services, including re
quirements concerning—

(a) Certification of need for care;
(b) Plan of care; and
(c) Utilization review plans.

§ 456.51 Definitions.
As used in this subpart:
“Inpatient hospital services”—
(a) Include—
(1) Services provided in an institu

tion other than an institution for tu
berculosis or mental disease, as de
fined in § 440.10;

(2) Services provided in an institu
tion for tuberculosis, as defined in 
§ 440.140; and

(3) Services provided in specialty 
hospitals and

(b) Exclude services provided in 
mental hospitals. Utilization control 
requirements for mental hospitals 
appear in subpart D.

“Medical care appraisal norms” or 
"norms” means numerical or statisti-
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cal measures of usually observed per
formance.

“Medical care criteria” or “criteria” 
means predetermined elements against 
which aspects of the quality of a medi
cal service may be compared. These 
criteria are developed by health pro
fessionals relying on their expertise 
and the professional health care lit
erature.

C e r t if ic a t io n  o f  N eed  fo r  C a r e

§ 456.60 Physician certification and recer
tification of need for inpatient care.

(a) A physician must certify and re
certify for each applicant or recipient 
that inpatient services in a hospital 
are or were needed.

(b) The certification must be made 
at the time of admission or, if an indi
vidual applies for assistance while in a 
hospital, before the medicaid agency 
authorizes payment.

(c) Recertifications must be made at 
least every 60 days after certification.

P l a n  o f  C a r e

§ 456.80 Individual written plan of care.
(a) Before admission to a hospital or 

before authorization for payment, a 
physician and other personnel in
volved in the care of the individual 
must establish a written plan of care 
for each applicant or recipient.

(b) The plan of care must include—
(1) Diagnoses, symptoms, com

plaints, and complications indicating 
the need for admission;

(2) A description of the functional 
level of the individual;

(3) Any orders fo r -  
Ci) Medications;
(ii) Treatments;
(iii) Restorative and rehabilitative 

services;
(iv) Activities;
(v) Social services;
(vi) Diet;
(4) Plans for continuing care, as ap

propriate; and
(5) Plans for discharge, as appropri

ate.
(c) Orders and activities must be de

veloped in accordance with physician’s 
instructions.

(d) Orders and activities must be re
viewed and revised as appropriate by 
all personnel involved in the care of an 
individual.

(e) A physician and other personnel 
involved in the recipient’s case must 
review each plan of care at least every 
60 days.

U t il iz a t io n  R e v ie w  (UR) P l a n : 
G e n e r a l  R e q u ir e m e n t

§ 456.100 Scope.
Sections 456.101 through 456.145 of 

this subpart prescribe requirements 
for a written utilization review (UR) 
plan for each hospital providing med

icaid services. Sections 456.105 and 
456.106 prescribe administrative re
quirements: §§456.111 through 456.113 
prescribe informational requirements; 
§§456.121 through 456.129 prescribe 
requirements for admission review; 
§§456.131 through 456.137 prescribe 
requirements for continued stay 
review; and §§ 456.141 through 456.145 
prescribe requirements for medical 
care evaluation studies.
§456.101 UR plan required for inpatient 

hospital services.
(a) A State plan must provide that 

each hospital furnishing inpatient ser
vices under the plan has in effect a 
written UR plan that provides for 
review of each recipient’s need for the 
services that the hospital furnishes 
him.

(b) Each written hospital UR plan 
must meet the requirements under 
§§ 456.101 through 456.145.

UR P l a n : A d m in is t r a t iv e  
R e q u ir e m e n t s

§ 456.105 UR committee required.
The UR plan must—
(aHProvide for a committee to per

form UR required under this subpart;
(b) Describe the organization, com

position, and functions of this commit
tee; and

(c) Specify the frequency of meet
ings of the committee.
§ 456.106 Organization and composition of 

UR committee; disqualification from 
UR committee membership.

(a) For the purpose of this subpart, 
“UR committee” includes any group 
organized under paragraphs (b) and
(c) of this section.

(b) The UR committee must be com
posed of two or more physicians, and 
assisted by other professional person
nel.

(c) The UR committee must be con
stituted as—

(1) A committee of the hospital 
staff;

(2) A group outside the hospital 
staff, established by the local medical 
or osteopathic society and at least 
some of the hospitals and SNF’s in the 
locality;

(3) A group capable of performing 
utilization review, established and or
ganized in a manner approved by the 
Secretary.

(d) The UR committee may not in
clude any individual who—

(1) Is directly responsible for the 
care of the patient whose care is being 
reviewed; or

(2) Has a financial interest in any 
hospital.

UR P l a n : I n f o r m a t io n a l  
R e q u ir e m e n t s

§456.111 Recipient information required 
for UR.

The UR plan must provide that each 
recipient’s record includes information 
needed for the UR committee to per
form UR required- under this subpart. 
This information must include, at 
least, the following:

(a) Identification of the recipient.
(b) The name of the recipient’s phy

sician.
(c) Date of admission, and dates of 

application for and authorization of 
medicaid benefits if application is 
made after admission.

(d) The plan of care required under 
§ 456.70.

(e) Initial and subsequent continued 
stay review dates described under 
§ 456.128 and § 456.133.

(f) Date of operating room reserva
tion, if applicable.

(g) Justification of emergency admis
sion, if applicable.

(h) Reasons and plan for continued 
stay, if the attending physician be
lieves continued stay is necessary.

(i) Other supporting material that 
the committee believes appropriate to 
be included in the record.
§ 456.112 Records and reports.

The UR plan must describe—
(a) The types of records that are 

kept by the committee; and
(b) The type and frequency of com

mittee reports and arrangements for 
their distribution to appropriate indi
viduals.
§ 456.113 Confidentiality.

The UR plan must provide that the 
identities of individual recipients in all 
ÜR records and reports are kept confi
dential.

U R  P lan: R e v ie w  of N eed for 
A d m is s io n  1

§ 456.121 Admission review required.
The UR plan must provide for a 

review of each recipient’s admission to 
the hospital to decide whether it is 
needed, in accordance with the re
quirements of §§456.122 through 
456.129.
§ 456.122 Evaluation criteria for admis

sion review.
The UR plan must provide that—
(a) The committee develops written 

medical care criteria to assess the need 
for admission; and

‘The Department was enjoined in 1975 in 
the case of American Medical Assn, et al. v. 
Weinberger, 395 F. Supp. 515 (N.D. 111., 
1975), aff’d., 522 F2d 921 (7th cir., 1975) 
from implementing the admission reyiew re
quirements contained in §§456.121-456.127. 
This case was dismissed on the condition 
that these requirements be revised. They 
are presently being revised, and will not be 
in force until that revision is completed.
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(b) The committee develops more ex
tensive written criteria for cases that 
its experience shows are—

(1) Associated with high costs;
(2) Associated with the frequent fur

nishing of excessive services; or
(3) Attended by physicians whose 

patterns of care are frequently found 
to be questionable.
§ 456.123 Admission review process.

The UR plan must provide that—
(a) Admission review is conducted 

by—
(1) The UR committee;
(2) A subgroup of the UR committee; 

or
(3) A designee of the UR committee;
(b) The committee, subgroup, or des

ignee evaluates the admission against 
the criteria developed under §456.122 
and applies close professional scrutiny 
to cases selected under § 455.129(b);

(c) If the committee, subgroup, or 
designee finds that the admission is 
needed, the committee , assigns an ini
tial continued stay review date in ac
cordance with § 456.128;

(d) If thé committee, subgroup, or 
designee finds that the admission does 
not meet the criteria, the committee 
or a subgroup that includes at least 
one physician reviews the case to 
decide the need for admission;

(e) If the committee or subgroup 
making the review under paragraph
(d) of this section finds that the ad
mission is not needed, it ̂  notifies the 
recipient’s attending physician and 
gives him an opportunity to present 
his views before it makes a final deci
sion on the need for the continued 
stay;

(f) If the attending physician does 
not present additional information or 
clarification of the need for the admis
sion, the decision of the committee or 
subgroup is final; and

(g) If the attending physician pre
sents additional information or clarifi
cation, at least two physician members 
of the committee review the need for 
the admission. If they find that the 
admission is not needed, their decision 
if final.
§ 456.124 Notification of adverse decision.

The UR plan must provide that writ
ten notice of any adverse final decision 
on the need for admission under 
§ 456.123 (e) through (g) is sent to—

(a) The hospital administrator;
(b) The attending physician;
(c) The medicaid agency;
(d) The recipient; and
(e) If possible, the next of kin or 

sponsor.
§ 456.125 Time limits for admission 

, review.
Except as required under §456.127* 

the UR plan must provide that review

of each recipient’s admission to the 
hospital is conducted— '

(a) Within one working day after ad
mission, for an individual who is re
ceiving medicaid at that time; or

(b) Within one working day after the 
hospital is notified of the application 

, for medicaid, for an individual who ap
plies while in the hospital.
§ 456.126 Time limits for final decision 

and notification of adverse decision.
Except as required, under § 456*127, 

the UR plan must provide that the 
committee makes a final decision on a 
recipient’s need for admission and 
gives notice of an adverse final deci
s io n - ^

(a) Within two working days after 
admission, for an individual who is re
ceiving medicaid at that time; or

(b) Within two working days after 
the hospital is notified of the applica
tion for medicaid, for an individual 
who applies while in the hospital.
§ 456.127 Pre-admission review.

The UR plan must provide for 
review and final decision prior to ad
mission for certain providers or cate
gories of admissions that the UR com
mittee designates under § 456.142(b)
(4)(iii) to receive pre-admission review.
§ 456.128 'Initial continued stay review 

date.
The UR plan must provide that—
(a) When a recipient is admitted to 

the hospital under the admission 
review requirements of this subpart, 
the committee assigns a specified date 
by which the need for his continued 
stay will be reviewed;

(b) The committee bases its assign
ment of the initial continued stay 
review date on—

(1) The methods and criteria re
quired to be described under §456.129;

(2) The individual’s condition; and
(3) The individual’s projected dis

charge date;
(c) (1) The committee uses any avail

able appropriate regional medical care 
appraisal norms, such as those devel
oped by abstracting services or third 
party payors, to assign the initial con
tinued stay review date;

(2) These regional norms are based 
on current and statistically valid data 
on duration of stay in hospitals for pa
tients whose characteristics, such as 
age and diagnosis, are similar to those 
of the individual whose case is being 
reviewed;

(3) If the committee uses norms to 
assign the initial continued stay 
review date, the number of days be
tween the individual’s admission and 
the initial continued stay review date 
is no greater than the number of days 
reflected in the 50th percentile of the 
norms. However, the committee may 
assign a later review date if it docu

ments that the later date is more ap
propriate; and

( d ) The committee ehsures that the 
initial continued stay review date is re
corded in the individual's record.
§ 456.129 Description of methods and cri

teria: Initial continued stay review 
date; close professional scrutiny; length 
of stay modification.

The UR plan must describe—
(a) The methods and criteria, includ

ing norms if used, that the committee 
uses to assign the initial continued 
stay review date under § 456.128.

(b) The methods that the committee 
uses to select categories of admission 
to receive close professional scrutiny 
under § 456.123(b); and

(c) The methods that the committee 
uses to modify an approved length of 
stay when the recipient’s condition or 
treatment schedule changes.

U R  P l a n : R e v ie w  o f  N eed  fo r  
C o n t in u e d  S t a y

§ 456.131 Continued stay review required.
The UR plan must provide for a 

review of each recipient’s continued 
stay in the hospital to decide whether 
it is needed, in accordance with the re
quirements of §§456.132 through 
456.137.
§ 456.132 Evaluation criteria for contin

ued stay.
The UR plan must provide that—

Ì (a)vThe committee develops written 
medical care criteria to assess the need 
for continued stay.

(b) The committee develops more ex
tensive written criteria for cases that 
its experience shows are—

(1) Associated with high costs;
(2) Associated with the frequent fur

nishing of excessive services; or
(3) Attended by physicians whose 

patterns of care are frequently found 
to be questionable.
§456.133 Subsequent continued stay 

review dates.
The UR plan must provide that—
(a) The committee assigns subse

quent continued stay review dates in 
accordance with §§456.128 and 
456.134(a);

(b) The committee assigns a subse
quent review date each time it decides 
under § 456.135 that the continued 
stay is needed; and

(c) The committee ensures that each 
continued stay review date it assigns is 
recorded in the recipient's record.
§ 456.134 Description of methods and cri

teria: Subsequent continued stay 
review dates; length of stay modifica
tion.

The UR plan must describe—
(a) The methods and criteria, includ

ing norms if used, that the committee
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uses to assign subsequent continued 
stay review dates under § 456.133; and

<b) The methods that the committee 
uses to modify an approved length of 
stay when the recipient’s condition or 
treatment schedule changes.
§ 456.135 Continued stay review process.

The UR plan must porovide that—
(a) Review of continued stay cases is 

conducted by—
(1) The UR committee;
(2) Asubgroup of the UR committee; 

or
(3) A designee of the UR committee;
(b) The committee, subgroup or des

ignee reviews a recipient’s continued 
stay on or before the .expiration of 
each assigned continued stay review 
date;

(c) For each continued stay of a re
cipient in the hospital, the committee, 
subgroup or designee reviews and eval
uates the documentation described 
under § 456.111 against the criteria de
veloped undér §456.132 and applies 
close professional scrutiny to cases se
lected under § 456.129(b);

(d) if the committee, subgroup, or 
designee finds that a recipient’s con
tinued stay in the hospital is needed, 
the committee assigns a new contin
ued stay review date in accordance 
with § 456.133;

(e) If the committee, subgroup, or 
■ designee finds that a continued stay 
case does not meet the criteria, the 
committee or a subgroup that includes 
at least one physician reviews the case 
to decide the heed for continued stay;

(f) If the committee or subgroup 
making the review under paragraph
(e) of this section finds that a contin
ued stay is not needed, it notifies the 
recipient’s attending physician and 
gives him an opportunity to present 
his reviews before it makes a final de
cision on the need for the continued 
stay;

(g) If the attending physician does 
not present additional information or 
clarification of the need for the con
tinued stay, the decision of the com
mittee or subgroup is final; and

(h) If the attending physician pre
sents additional information or clarifi
cation, at least two physician members 
of the committee review the need for 
the continued stay. If they find that 
the recipient no longer needs inpatient 
hospital services, their decision is 
final.
§ 456.136 Notification of adverse decision.

The UR plan must provide that writ
ten notice of any adverse final decision 
on the need for continued stay under 
§ 456.135 (f) through (h) is sent to—

(a) The hospital administrator;
(b) The attending physician;
(c) The medicaid agency;
(d) The recipient; and
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<e) If possible, the next of kin or 
sponsor.
§456.137 Time limits for final decision 

and notification of adverse decision.
The UR plan must provide that—
(a) The committee makes a final de

cision on a recipient’s need for contin
ued stay and gives notice under 
§456.136 of an adverse final decision 
within 2 working days after the as
signed continued stay review dates, 
except as required under paragraph 
(b) of this section.

(b) If the committee makes an ad
verse final decision on a recipient’s 
need for continued stay before the as
signed review date, the committee 
gives notice under §456.136 within 2 
working days after the date of the 
final decision.

UR P l a n : M e d ic a l  C a r e  E v a l u a t io n  
S t u d ie s

§ 456.141 Purpose and general description,
(a) The purpose of medical care eval

uation studies is to promote the most 
effective and efficient use of available 
health facilities and services consist
ent with patient needs and profession
ally recognized standards of health 
care.

(b) Medical care evaluation studies—
(1) Emphasize identification and 

analysis of patterns of patient care; 
and

(2) Suggest appropriate changes 
needed to maintain consistently high 
quality patient care and effective and 
efficient use of services.
§456.142 UR plan requirements for medi

cal care evaluation studies.
(a) 'Hie UR plan must describe the 

methods that the committee uses to 
select and conduct medical care evalu
ation studies under paragraph (b)(1) 
of this section.

(b) The UR plan must provide that 
the UR committee—

(1) Determines the methods to be 
used in selecting and conducting medi
cal care evaluation studies in the hos
pital;

(2) Documents for each study—
(i) Its results; and
(ii) How the results have been used 

to make changes to improve the qual
ity of care and promote more effective 
and efficient use of facilities and ser
vices;

(3) Analyzes its findings for each 
study; and

(4UTakes action as needed to—
(i) Correct or investigate further any 

deficiencies or problems in the review 
process for admissions or continued 
stay cases;

(ii) Recommend more effective and 
efficient hospital care procedures; or
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(iii) Designate certain providers or 
categories of admissions for review 
prior to admission.
§ 456.143 Content of medical care evalua

tion studies.
Each medical care evaluation study 

must—
(a) Indentify and analyze medical or 

administrative factors related to the 
hospital’s patient care;

(b) Include analysis of at least the 
following:

(1) Admissions;
(2) Durations of stay;
(3) Ancillary services furnished, in

cluding drugs and biologicals;
(4) Professional services performed 

in the hospital; and
(c) If indicated, contain recommen

dations for changes beneficial to pa
tients, staff, the hospital, and the com
munity.
§ 456.144 Data sources for studies.

Data that the committee uses to per
form studies must be obtained from 
one or more of the following sources:

(a) Medical records or other appro
priate hospital data;

(b) External organizations that com
pile statistics; design profiles, and pro
duce other comparative data;

(c) Cooperative endeavors with—
(1) PSRO’s;
(2) Fiscal agents;
(3) Other service providers; or
(4) Other appropriate agencies.

§ 456.145 Number of studies required to be 
performed.

The hospital must, at least, have one 
study in progress at any time and com
plete one study each calendar year.

S u b p art D— U tilization Control: 
M ental H ospitals

§ 456.150 Scope.
This subpart prescribes require

ments for control of utilization of in
patient services in mental hospitals, 
including requirements concerning—

(a) Certification of need for care;
(b) Medical evaluation and admis

sion review;
(c) Plan of care; and
(d) Utilization review plans.

§ 456.151 Definitions.
As used in this subpart:
“Medical care appraisal norms’’ or 

“norms” means numerical or statisti
cal measures of usually observed per
formance.

“Medical care criteria” or “criteria” 
means predetermined elements against 
which aspects of the quality of a medi
cal service may be compared. These 
criteria are developed by health pro
fessionals relying on their expertise 
and the professional health care lit
erature.
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C e r t if ic a t io n  o f  N eed  f o r  C are

§456.160 Physician certification and re
certification of need for,inpatient care.

(a) A physician must certify and re
certify for each applicant or recipient 
that inpatient services in a mental 
hospital are or were needed.

(b) The certification must be made 
at the time of admission or, if an indi
vidual applies for assistance while in a 
mental hospital, before the Medicaid 
agency authorizes payment.

(c) Recertifications must be made at 
least every 60 days after certification.

M edical, P sy c h ia t r ic , and  S ocial 
E v alu a tio ns  and  A d m iss io n  R ev iew

§456.170 Medical, psychiatric, and social 
evaluations.

(a) Before admission to a mental 
hospital or before authorization for 
payment, the attending physician or 
staff physician must make a medical 
evaluation of each applicant’s or recip
ient’s need for care in the hospital; 
and appropriate professional person
nel must make a psychiatric and social 
evaluation.

(b) Each medical evaluation must in
clude—

(1) Diagnoses;
(2) Summary of present medical 

findings;
(3) Medical history;
(4) Mental and physical functional 

capacity;
(5) Prognoses; and
(6) A recommendation by a physi

cian concerning—
(i) Admission to the mental hospital; 

or
(ii) Continued care in the mental 

hospital for individuals who apply for 
Medicaid while in the mental hospital.
§456.171 Medicaid agency review of need 

for admission.
Medical and other professional per

sonnel of the medicaid agency or its 
. designess must evaluate each appli
cant’s or recipient’s need for admission 
by reviewing and assessing the evalua
tions required by § 456.170.

P lan  of Care

§ 456.180 Individual written plan of care.
(a) Before admission to a mental 

hospital or before authorization for 
payment, the attending physician or 
staff physician must establish a writ
ten plan of care for each applicant or 
recipient.

(b) The plan of care must include—
(1) Diagnoses, symptoms, com

plaints, and complications indicating 
the need for admission;

(2) A description of the functional 
level of the individual;

(3) Objectives;
(4) Any orders for—
(ï) Medications;

(ii) Treatments;
(iii) Restorative and rehabilitative 

services;
(iv) Activities;
(v) Therapies;
(vi) Social services;
(vii) Diet; and
(viii) Special procedures recommend

ed for the health and safety of the pa
tient;

(5) Plans for continuing care, includ
ing review and modification to the 
plan of care; and

(6) Plans for discharge.
(c) The attending or'staff physician 

and other personnel involved in the re
cipient’s care must review each plan of 
care at least every 90 days.
§ 456.181 Reports of evaluations and plans 

of care.
A written report of each evaluation 

and plan of care must be entered in 
the applicant’s or recipient’s record—

(a) At the time of admission; or
(b) If the individual is already in the 

facility, immediately upon completion 
of the evaluation or plan.

U t il iz a t io n  R e v ie w  (UR) P l a n : 
G e n e r a l  R e q u ir e m e n t s

§ 456.200 Scope.
Sections 456.201 through 456.245 of 

this subpart prescribe requirements 
for a written utilization review (UR) 
plan for each mental hospital provid
ing medicaid services. Sections 456.205 
and 456.206 prescribe administrative 
requirements; §§ 456.211 through 
456.213 prescribe informational re
quirements; §§ 456.231 through 456.238 
prescribe requirements for continued 
stay review; and §§ 456.241 through 
456.245 prescribe requirements for 
medical care evaluation studies.
§456.201 UR plan required for inpatient 

mental hospital services.
(a) The State plan must provide that 

each mental hospital furnishing inpa
tient services under the plan has in 
effect a written UR plan that provides 
for review of each recipient’s need for 
the services that the mental hospital 
furnishes him.

(b) Each written mental hospital UR 
plan must meet the requirements 
under §§ 456.201 through 456.245.

U R  P l a n : A d m in is t r a t iv e  
R e q u ir e m e n t s

§ 456.205 UR committee required.
The UR plan must—
(a) Provide for a committee to per

form UR required under this subpart;
(b) Describe the organization, com

position, and functions of this commit
tee; and

(c) Specify the frequency of meet
ings of the committee.

§ 456.2Q6 Organization and composition of
UR committee; disqualification from
UR committee membership.

(a) For the purpose of this subpart, 
“UR committee” includes any group 
organized under paragraphs (b) and
(c) of this section.

(b) The UR committee must be com
posed of two or more physicians, one 
of whom is knowledgeable in the diag
nosis and treatment of mental dis
eases, and assisted by other profes
sional personnel.

(c) The UR committee must be con
stituted as—

(1 ) A committee of the mental hospi
tal staff;

(2) A group outside the mental hos
pital staff, established by the local 
medical or osteopathic society and at 
least some of the hospital and SNF’s 
in the locality; or

(3) A group capable of performing 
utilization review, established and or
ganized in a manner approved by the 
Secretary.

(d) The UR committee may not in
clude any individual who—

(1) Is directly responsible for the 
care of patients whose care is being re
viewed; or

(2) Has a financial interest in any 
mental hospital.

U R  P l a n : I n f o r m a t io n a l  
R e q u ir e m e n t s

§456.211 Recipient information required 
for UR.

T h e  UR plan must provide that each 
recipient’s record includes information 
needed to perform UR required under 
this subpart. This information must 
include, at least, the following:

(a) Identification of the recipient.
(b) The name of the recipient’s phy

sician.
’(c) Date of admission, and dates of 

application for and authorization of 
medicaid benefits if application is 
made after admission.

(d) The plan of care required undpr 
§456.172.

(e) Initial and subsequent continued 
stay review dates described under 
§§ 456.233 and 456.234.

(f) Reasons and plan for continued 
stay, if the attending physician be
lieves continued stay is necessary.

(g) Other supporting material that 
the committee believes appropriate to 
be included in the record.
§ 456.212 Records and reports.

The UR plan must describe—
(a) The types of records that are 

kept by the committee; and
(b) The type and frequency of com

mittee reports and arrangements for 
their distribution to appropriate indi
viduals.
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§ 456.213 Confidentiality.
Thè UR plan must provide that the 

identities of individual recipients in all 
UR records and reports are kept confi
dential.

U R  P lan: R eview  o r  Need for 
Continued S tay

§ 456.231 Continued stay review required.
The UR plan must provide for a 

review of each recipient’s continued 
stay in the mental hospital to decide 
whether it is needed, in accordance 
with the requirements of §§456.232 
through 456.238.
§ 456.232 Evaluation criteria for contin

ued stay.
The UR plan must provide that—
(a) Thè committee develops written 

medical care criteria to assess the need 
for continued stay.

(b) The committee develops more ex
tensive written criteria for cases that 
its experience shows are—

(1) Associated with high costs;
(2) Associated with the frequent fur

nishing of excessive services; or
(3) Attended by physicians whose 

patterns of care are frequently found 
to be questionable.
§ 456.233 Initial continued stay review 

date.
The UR plan must provide that—
(a) When a recipient is admitted to 

the mental hospital under admission 
review requirements of this subpart, 
the committee assigns a specified date 
by which the need for his continued 
stay will be reviewed;

(b) If an individual applies for med
icaid while in the mental hospital, the 
committee assigns the initial contin
ued stay review date within 1 working 
day after the mental hospital is noti
fied of the application for medicaid;

(c) The committee bases its assign
ment of the initial continued stay 
review date on

ci) The methods and criteria re
quired to be described under 
§ 456.235(a);

(2) The individual’s condition; and
(3) The individual’s projected dis

charge date;
(d ) (1) The committee uses any avail

able appropriate regional medical care 
appraisal norms, such as those devel
oped by abstracting services or third 
party payors, to assign the initial con
tinued stay review date;

(2) These norms are based on cur
rent and statistically valid data on du
ration of stay in mental hospitals for 
patients whose characteristics, such as 
age and diagnosis, are similar to those 
of the individual whose need for con
tinued stay is being reviewed;

(3) If the committee uses norms to 
assign the initial continued stay 
review date,, the number of days be-
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tween the individual’s admission and 
the initial continued stay review date 
is no greater than the number of days 
reflected in the 50th percentile of the 
norms. However, the committee may 
assign a later review date if it docu- 

- ments that the later date is more ap
propriate;

(e) The initial continued stay review 
date is not in any case later than 30 
days after admission of the individual 
or notice to the mental hospital of his 
application for medicaid; and

(f) The committee insures that the 
initial continued stay review date is re
corded in the individual’s record.
§ 456.234 Subsequent continued stay 

review dates
The UR plan must provide that—
(à) The committee assigns subse

quent continued stay review dates in 
accordance with §§ 456.235(a) and 
456.233;

(b) The committee assigns a subse
quent continued stay review date at 
least every 90 days each time it decides 
under §456.236 that the continued 
stay is needed; and

(c) The committee insures that each 
continued stay review date it assigns is 
recorded in the recipient’s record.
§ 456.235 Description of methods and cri

teria: Continued stay review dates; 
length of stay modification.

The UR plan must describe—
(a) The methods and criteria, includ

ing norms if used, that the commitee 
uses to assign initial and subsequent 
continued stay review dates under 
§§ 456.233 and 456.234 of this subpart; 
and

(b) The methods that the committee 
uses to modify an approved length of 
stay when the recipient’s condition or 
treatment schedule changes.
■§ 456.236 Continued stay review process. 

The UR plan must provide that—
(a) Review of continued stay cases is 

conducted by—
(1) The UR committee;
(2) A subgroup of the UR committee; 

or
(3) A designee of the UR committee;
(b) The committee, subgroup or des

ignee reviews a recipient’s continued 
stay on or before the expiration of 
each assigned continued stay review 
date;

.(c) For each continued stay of a re
cipient in the mental hospital, the 
committee, subgroup or designee re
views and evaluates the documenta
tion described under §456.211 against 
the criteria developed under §456.232 
and applies close professional scrutiny 
to cases described under § 456.232(b).

(d) If the committee, subgroup of 
designee finds that a recipient’s con
tinued stay in the mental hospital is 
needed, the committee assigns a new
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continued stay review date in accord
ance with § 456.234;

(e) If the committee, subgroup or 
designee finds that a continued stay 
case does not meet the criteria, the 
committee or a subgroup that includes 
at least one physician reviews the case 
to decide the need for continue stay;

(f) If the committee or subgroup 
making the review under paragraph
(e) of this section finds that a contin
ued Stay is not needed, it notifies the 
recipient’s attending or staff physician 
and gives him an opportunity to pres
ent his views before it makes a final 
decision on the need for the continued 
stay;

(g) If the attending or staff physi
cian does not present additional infor
mation or clarification of the need for 
the continued stay, the decision of the 
committe or subgroup is final; and

(h) If the attending of staff physi
cian presents additional information 
or clarification, at least two physician 
members of the committee, one of 
whom is knowledgeable in the treat
ment of mental diseases, review the 
need for the continued stay. If they 
find that the recipient no longer needs 
impatient mental hospital services, 
their decision is final.
§ 456.237 Notification of adverse decision.

The UR plan must provide that writ
ten notice of any adverse final decision 
on the need for continued stay under 
§ 456.236(f) through (h) is sent to—

(a) The hospital administrator;
(b) The attending or staff physician;
(c) The medicaid agency;
(d) -The recipient; and
(e) If possible, the next of kin or 

sponsor.
§ 456.238 Time limits for final decision 

and notification of adverse decision.
The UR plan must provide that-—
(a) The committee makes a final de

cision on a recipient’s need for contin
ued stay and gives notice under 
§ 456.237 of an adverse decision within 
2 working days after the assigned con
tinued stay review date, except as re
quired under paragraph (b) of this sec
tion.

(b) If the committee makes an ad
verse final decision on a recipient’s \ 
need for continued stay before the as
signed review date, the committee 
gives notice under §456.237 within 2 
working days after the date of the 
final decision.

U R  P l a n : M e d ic a l  C a r e  E v a l u a t io n  
S t u d ie s

§ 456.241 Purpose and general description.
(a) The purpose of medical care eval

uation studies is to promote the most 
effective and efficient use of available 
health facilities and services consist
ent with patient needs and profession-
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ally recognized standards of health 
care.

(b) Medical care evaluation studies—
(1) Emphasize identification and 

analysis of patterns of patient care; 
and

(2) Suggest appropriate changes 
needed to maintain consistently high 
quality patient care and effective and 
efficient use of services.
§ 456.242 UR plan requirements for medi

cal care evaluation studies.
(a ) The UR plan must describe the 

methods that the committee uses to 
select and conduct medical care evalu
ation studies under paragraph (b)(1) 
of this section.

(b) The UR plan must provide that 
the UR committee—

(1) Determines the methods to be 
used in selecting and conducting medi
cal care evaluation studies in the 
mental hospital;

(2) Documents for each study—
(i) Its results; and
(ii) How the results have been used 

to make changes to improve the qual
ity of care and promote more effective 
and efficient use of facilities and ser
vices;

(3) Analyzes its findings for each 
study; and

(4) Takes action as needed to—
fi) Correct or investigate further any 

deficiencies or problems in the review 
process; or

(ii) Recommend more effective and 
efficient hospital care procedures.
§ 456.243 Content of medical care evalua

tion studies.
Each medical care evaluation study 

must—
(a) Identify and analyze medical or 

administrative factors related to the 
mental hospital’s patient care;

(b) Include analysis of at least the 
following:

(1) Admissions.
(2) Durations of stay.
(3) Ancillary services furnished, in

cluding drugs and biologicals.
(4) Professional services performed 

in the hospital; and
(c) If indicated, contain recommen

dations for change beneficial to pa
tients, staff, the hospital, and the com
munity.
§ 456.244 Data sources for studies.

Data that the committee uses to per
form studies must be obtained from 
one or more of the following sources:

(a) Medical records or other appro
priate hospital data.

(b) External organizations that com
pile statistics, design profiles, and pro
duce other comparative data.

(c) Cooperative endeavors with—
(1) PSRO’s;
(2) Fiscal agents;
(3) Other service providers; or
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(4) Other appropriate agencies.
§ 456.245 Number of studies required to be 

performed.
The mental hospital must, at least, 

have one study in progress at any time 
and complete one study each calendar 
year.
S ubpart E— U tilization Control: Skilled 

Nursing Facilities

§ 456.250 Scope.
(a) This subpart prescribes require

ments for control of utilization of 
skilled nursing facility (SNF) services 
including requirements concerning—

(1) Certification of need for care;
(2) Medical evaluation and admission 

review;
(3) Plan of care;
(4) Utilization review plans; and
(5) Discharge plans.

§ 456.251 Definitions.
“Skilled nursing facility services” 

means those items and services de
fined in §§440.40 and 440.140 of this 
subchapter, but excludes those ser
vices if they are provided in Christian 
Science sanitoria.

“Medical care criteria” means prede
termined elements against which as
pects of the quality of a medical serv
ice may be compared. These criteria 
are developed by health professionals 
relying on their expertise and the pro
fessional health care literature.

C e r t if ic a t io n  o f  N eed  fo r  C ar e

§456.260 Physician certification and re
certification of need for inpatient care.

(a) A physician must certify and re
certify for each applicant or recipient 
that SNF services are or were needed.

(b) The certification must be made 
at the time of admission or, if an indi
vidual applies for assisance while in a 
SNF, before the medicaid agency au
thorizes payment.

(c) Recertification must be made at 
least every 60 days after certification.

M e d ic a l , P s y c h ia t r ic , a n d  S o c ia l  
E v a l u a t io n , a n d  A d m i s s i o n  R e v ie w

§ 456.270 Medical, psychiatric, and social 
evaluations.

(a) Before admission to a SNF or 
before authorization for payment, the 
attending physician must make—

(1 )  A medical evaluation of each ap
plicant’s or recipient’s need for care in 
the SNF; and

(2) A plan of Rehabilitation, where 
applicable.

(b) In a SNF that cares primarily for 
mental patients, appropriate profes
sional personnel must make a psychi
atric and a social evaluation of need 
for care.

(c) Each medical evaluation must in
clude—

(1) Diagnoses;
(2) Summary of present medical 

findings;
(3) Medical history;
(4) Mental and physical functional 

capacity;
(5) Prognoses; and
(6) A recommendation by a physi

cian concerning—
(i) Admission to the SNF; or
(ii) Continued care in the SNF for 

individuals who apply for medicaid 
while in the facility.
§456.271 Medicaid agency review of need 

for admission.
Medical and other professional per

sonnel of the medicaid agency or its 
designees must evaluate each appli
cant’s or recipient’s need for admission 
by reviewing and assessing the evalua
tions required by § 456.270.

P l a n  o f  C ar e

456.286 Individual written plan or care.
(a) Before admission to a SNF or 

before authorization for payment, the 
attending physician must establish a 
written plan of care for each applicant 
or recipient in a SNF.

(b) The plan of care must include—
(1) Diagnoses, symptoms, complaints 

and complications indicating the need 
for admission;

(2) A description of the functional 
level of the individual;

(3) Objectives;
(4) Any orders for—
(i) Medications;
(ii) Treatments;
(iii) Restorative and rehabilitative 

services;
(iv) Activities;
(v) Therapies;
(vi) Social services;
(vii) Diet; and
(viii) Special procedures recommend

ed for the health and safety of the pa
tient;

(5) Plans for continuing care, includ
ing review and' modification to the 
plan of care; and

(6) Plans for discharge.
(c) The attending or staff physician 

and other personnel involved in the re
cipient’s care must review each plan of 
care at least every 60 days.
§ 456.281 Reports of evaluations and plans 

of care.
A written report of each evaluation 

and plan of care must be entered in 
the applicant’s or recipient’s record- 

fa) At the time of admission; or 
(b) If the individual is already in the 

SNF, immediately upon completion of 
the evaluation or plan.
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U t il iz a t io n  R e v ie w  ( U R )  P l a n : 

G e n er a l  R e q u ir e m e n t

§456.300 Scope.
Sections 456.301 through 456.345 of 

this subpart prescribe requirements 
for a written utilization review (UR) 
plan for each SNP providing medicaid 
services. Sections 456.305 and 456.306 
prescribe administrative requirements; 
§§456.311 through 456.313 prescribe 
informational requirements; §§ 456.331 
through 456.338 prescribe require
ments for continued stay review; and 
§§ 456.341 through 456.345 prescribe 
requirements for medical care evalua
tion studies.
§ 456.301 UR plan required for skilled 

nursing facility services.
(a) The State plan must provide that 

each SNF furnishing inpatient services 
under the plan has in effect a written 
UR plan that provides for review of 
each recipient’s need for the services 
that the SNP furnishes him.

(b) Each written SNF UR plan must 
meet the requirements under 
§§ 456.301 through 456.345.

UR P l a n : A d m in is t r a t iv e  
R e q u ir e m e n t s

§ 456.305 UR committee required.
The UR plan must—
(a) Provide for a committee to per

form UR required under this subpart;
(b) Describe the organization, com

position, and functions of this commit
tee; and

(c) Specify the frequency of meet
ings of the committee.
§ 456.306 Organization and composition of 

UR committee; disqualification from 
UR committee menjbership.

(a) For the purpose of this subpart, 
“UR committee” includes any group 
organized under paragraphs (b) and
(c) of this section.

(b) The UR committee must be com- . 
posed of two or more physicians and 
assisted by other professional person
nel and, in a SNF that cares primarily 
for mental patients, include at least 
one physician member who is knowl
edgeable in the diagnosis and treat
ment of mental diseases.

(c) The UR committee must be con
stituted as—

(1 )  A committee of individuals with 
SNF staff privileges;

(2) A group outside the SNF estab
lished by the local medical or osteo
pathic society and at least some of the 
hospitals and SNFs in the locality; or

(3) A group capable of performing 
utilization review and established and 
organized in a manner approved by 
the Secretary.

(d) The UR committee may not in
clude any individual who—

(1) Is directly responsible for the 
care of patients whose care is being re
viewed;

(2) Is employed by the SNF; or
(3) Has a financial interest in any 

SNF.
U R  P l a n : I n f o r m a t io n a l  

R e q u ir e m e n t s

§456.311 Recipient information required 
for UR.

The UR plan must provide that each 
recipient’s record includes information 
needed to perform UR required under 
this subpart. This information must 
include, at least, the following:

(a) Identification of the recipient.
(b) The name of the recipient’s phy

sician.
(c) Date of admission and dates of 

application for and authorization of 
medicaid benefits if application is 
made after admission.

(d) The plan of care required under 
§ 456.272.

(e) Initial and subsequent continued 
stay review dates described under 
§§ 456.333 and 456.334.

(f) Reasons and plan for continued 
stay if the attending physician be
lieves continued stay is necessary.

(g) Other supporting material that 
the committee believes appropriate to 
be included in the record.
§ 456.312 Records and reports.

The UR plan must describe—
(a) The types of records that are 

kept by the committee; and
(b) The type and frequency of com

mittee reports, and arrangements for 
their distribution to appropriate indi
viduals.
§ 456.313 Confidentiality.

The UR plan must provide that the 
identities of individual recipients in all 
UR records and reports are kept confi
dential.

U R  P l a n : R e v ie w  o f  N eed  fo r  
C o n t in u e d  S t a y

§ 456.331 Continued stay review required.
The UR plan must provide for a 

review of each recipient’s continued 
stay in the SNF to decide whether it is 
needed, in accordance with the re
quirements of §§ 456.332-456.338.
§ 456.332 Evaluation criteria for contin

ued stay.
The UR pfan must provide that—
(a) The committee develops written 

medical care criteria to assess the need 
for continued stay; and

(b) The committee develops more ex
tensive written criteria for cases that 
its experience shows are—

(1) Associated with high costs;
(2) Associated with the frequent fur

nishing of excessive services; or

(3) Attended by physicians whose 
patterns of care are frequently found 
to be questionable.
§ 456.333 Initial continued stay review 

date.
The UR plan must provide that—
(a) When a recipient is admitted to 

the SNF under admission review re
quirements of this subpart, the com
mittee assigns a specified date by 
which the need for his continued stay 
will be reviewed;

(b) If an individual applies for med
icaid while in the SNF, the committee 
assigns the initial continued stay 
review date within one working day 
after the SNF is notified of the appli
cation for medicaid;

(c) The committee bases its assign
ment of the initial continued stay 
review date on the methods and crite
ria required to be described under 
§ 456.335(a);

(d) The initial continued stay review 
date is either—

(1) Not later than 90 days after the 
date of the individual’s admission or 
notice to the SNF of his application 
for medicaid, if the date is established 
using specific periods for diagnostic 
categories or categories based on func
tional capabilities; or

(2) Not later than 30 days after the 
date of the individual’s admission or 
notice of application, if the date is es
tablished by another method; and

(e) The committee ensures that the 
initial continued stay review date is re
corded in the individual’s record.
§ 456.334 Subsequent continued stay 

review dates.
The UR plan must provide that—
(a) The committee assigns subse

quent continued stay review dates in 
accordance with §§ 456.333 and 
456.335(a).

(b) The committee assigns subse
quent continued stay review dates 
each time it decides under §456.336 
that the continued stay is needed—

(1) At least every 90 days if the dates 
are established using specific periods 
for diagnostic categories based on 
functional capabilities; or

(2) At least every 30 days for the 
first 90 days and at least every 90 days 
thereafter if the dates are established 
by another method; and

(c) The committee ensures that each 
continued stay review date that it as
signs is recorded in the recipient’s 
record.
§ 456.335 Description of methods and cri

teria: Continued stay review dates; 
lengh of stay modification.

The UR plan must describe—
(a) The methods and criteria that 

the committee uses to assign initial 
and subsequent continued stay review 
dates under §§ 456i«33 and 456.334; and
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(b) The methods used by the com

mittee to modify an approved length 
of stay when the recipient’s condition 
or treatment schedule changes.
§ 456.336 Continued stay review process.

The UR plan must provide that—
(a) Review of continued stay cases is 

conducted by—
(1) The UR committee;
(2) A subgroup of the UR committee; 

or
(3) A designee of the UR committee;
(b) The committee, subgroup or des

ignee reviews a recipient’s continued 
stay on or before the expiration of 
each assigned continued stay review 
date;

(c) For each continued stay of a re
cipient in the SNF, the committee, 
subgroup or designee reviews and eval
uates the documentation described 
under § 456.311 against the criteria de
veloped under § 456.332 and applies 
close professional scrutiny to cases de
scribed under § 456.332(b);

(d) If the committee, subgroup or 
designee finds that the recipient’s con
tinued stay in the SNF is needed, the 
committee assigns a new continued 
stay review date in accordance with 
§ 456.334;

(e) If the committee, subgroup or 
designee finds that a continued stay 
does not meet the criteria, the com
mittee or a subgroup that includes at 
least one physician reviews the case to 
decide the need for continued stay;

(f) If the committee or subgroup 
making the* review under paragraph
(e) of this section finds that a contin
ued stay is -not needed, it notifies the 
recipient’s attending physician and 
gives him an opportunity to present 
his views before it makes a final deci
sion on the need for the continued 
stay;

(g) If the attending physician does 
not present additional information or 
clarification of the need for the con
tinued stay, the decision of the conk 
mittee of subgroup is final; and

(h) If the attending physician pre
sents additional information or clarifi
cation, at least two physician members 
of the committee review the need for 
the continued stay. In a SNF that 
cares primarily for mental patients, 
one of these two physicians must be 
knowledgeable in the treatment of 
mental diseases. If they find that the 
recipient no longer needs SNF ser
vices, their decision is final.
§ 456.337 Notification of adverse decision.

The UR plan must provide that writ
ten notice of any adverse final decision 
on the need for continued stay under 
§ 456.336 (f) through (h) is sent to—

(a) The SNF administrator;
(b) The attending physician;
(c) The medicaid agency;
(d) The recipient; and

RULES AND REGULATIONS

(e) If possible, the next of kin or 
sponsor.
§ 456.338 Time limits for final decision 

and notification of adverse decision.
The UR plan must provide that—
(a) The committee makes a final de

cision on a recipient’s need for contin
ued stay and gives notice under 
§ 456.337 of an adverse decision within 
three working days after the assigned 
review date, except as required under 
paragraph (b) of the section.

(b) If the committee makes an ad
verse final decision on a recipient’s 
need for continued stay before the as
signed review date, the committee 
gives notice under § 456.337 within 2 
working days after the date of the 
final decision.

UR P l a n : M e d ic a l  C ar e  E v a l u a t io n  
S t u d ie s

§ 456.341 Purpose and general description.
(a) The purpose of medical care eval

uation studies is to promote the most 
effective and efficient use of available 
health facilities and services consist
ent with patient needs and profession
ally recognized standards of health 
care.

(b) Medical care evaluation studies—
(1) Emphasize identification and 

analyses of patterns of patient care; 
and

(2) Suggest appropriate changes 
needed to maintain consistently high 
quality patient care and effective and 
efficient use of services.
§ 456.342 UR plan requirement for medi

cal care evaluation studies.
(a) The UR plan must describe the 

methods that the committee uses to 
select and conduct medical care evalu
ation studies under paragraph (b)(1) 
of this section,

(b) The UR plan must provide that 
the UR committee—

Cl) Determines the methods to be 
used in selecting and conducting medi
cal care evaluation studies in thè SNF;

(2) Documents for each study—
(i) Its results; and
(ii) How the results have been used 

to make changes to improve the qual
ity of care and promote more effective 
and efficient use of facilities and ser
vices;

(3) Analyzes its findings for each 
study; and

(4) Takes action as needed to—
(i) Correct or investigate further any 

deficiencies or problems in the review 
process; or

(ii) Recommend more effective and 
efficient skilled nursing care proce
dures.

§ 456.343 Content of medical care evalua
tion studies.

Each medical care evaluation study 
must—

(a) Identify and analyse medical or 
administrative factors related to the 
SNF’s patient care;

(b) Include analysis of at least the 
following:

(1) Admissions.
(2) Durations of stay.
(3) Ancillary services furnished, in

cluding drugs and biologicals.
(4) Professional services performed 

in the SNF; and
(c) If indicated, contain recommen

dations for change beneficial to pa
tients, staff, the SNF and the commu
nity.
§ 456.344 Data sources for studies.

Data that the committee uses to per
form studies must be obtained from 
one or more of the following sources:

(a) Medical records or other appro
priate data.

(b) External organizations that com
pile statistics, design profiles, and pro
duce other comparative data.

(c) Cooperative endeavors with—
(1) PSRO’s;
(2) Fiscal agents;
(3) Other providers of services; or
(4) Other appropriate agencies.

§ 456.345 Numb«* of studies required to be 
performed.

The SNF. must, at least, have one 
study in progress at any time and com
plete one study each calendar year.

D isc h a r g e  P la n

§ 456.346 Discharge plan.
(a) The UR committee must review 

each recipient’s discharge plan.
(b) Each discharge plan must insure 

that the recipient has a planned pro
gram of post-discharge continuing care 
that takes his needs into account.
§ 456.347 Discharge planning procedures.

Each SNF must maintain discharge 
planning procedures that describe the 
following:

(a) The staff member of the SNF or 
the health, social, or welfare agency 
responsible for discharge planning.

(b) The authority of the member or 
agency, and the methods used in dis
charge planning, including the rela
tionship with the SNF’s staff.

(c) The time allowed for determining 
each recipient’s need for discharge 
planning. The period must not be 
longer than 7 days after the day of ad
mission.

(d) The period after which each re
cipient’s discharge plan will be reeva
luated.

(e) The local resources available to 
the SNF, the recipient, and the at-
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tending physician to assist in develop
ing and implementing discharge plans.

(f ) The provisions for periodic review 
and réévaluation of the SNF’s dis
charge planning program.
§ 456.348 Information about discharged 

recipients.
(a) When a recipient is discharged, 

the SNF must provide information 
that will insure the optimal continuity 
of care, such as—

(1) Current information relative to 
diagnoses;

(2) Prior treatment;
(3) Rehabilitation potential;
(4) Physician advice concerning im

mediate care; and
(5) Pertinent social information.
(b) This information must be pro

vided to those persons who are respon
sible for the recipient’s post-discharge 
care.

Subpart F— U tiliza tion  Control: 
Interm ediate Care Facilities

§ 456.350 Scope.
This subpart prescribes require

ments for control of utilization of in
termediate care facility (ICP) services 
including requirements concerning—

(a) Certification of need for care;
(b) Medical evaluation and admis

sion review;
(c) Plan of care; and
(d) Utilization review plans.

§ 456.351 Definition.
As used in this subpart:
“Intermediate care facility services” 

means those items and services fur
nished in an intermediate, care facility 
as defined in §§ 440.140 and 440.150 of 
this subchapter, but excludes those 
services if they are provided in Chris
tian Science sanitoria.

C e r t if ic a t io n  o f  N eed  f o r  C a r e

§ 456.360 Physician certification and re
certification of need for inpatient care.

(a) A physician must certify and re
certify for each applicant or recipient 
that ICP services are or were needed.

(b) The certification must be made 
at the time of admission or, if an indi
vidual applies for àssistance while in 
an ICP, before the medicaid agency 
authorizes payment.

(e) Recertifications must be made at 
least every 60 days after certification.

M e d ic a l , P sy c h o l o g ic a l , a n d  S o c ia l  
E v a l u a t io n s  a n d  A d m is s io n  R e v ie w

§ 456.370 Medical, psychological, and 
social evaluations.

(a) Before admission to an ICP or 
before authorization for payment, an 
interdisciplinary team of health pro
fessionals must make a comprehensive 
medical and social evaluation and, 
where appropriate, a psychological

evaluation of each applicant’s or recip
ient’s need for care in the ICP.

(b) In an institution for the mentally 
retarded or persons with related condi
tions, the team must also make a psy
chological evaluation of need for care. 
The psychological evaluation must be 
made before admission or authoriza
tion of payment, but not more than 
three months before admission.

(c) Each evaluation must include—
(1) Diagnoses;
(2) Summary of present medical, 

social, and where appropriate, develop
mental findings;

(3) Medical and social family histo
ry;

(4) Mental and physical functional 
capacity;

(5) Prognoses;
(6) Kinds of services needed;
(7) Evaluation by an agency worker 

of the resources available in the home, 
family and community; and

(8) A recommendation concerning—
(i) Admission to the ICP; or
Cii) Continued care in the ICP for in

dividuals who apply for medicaid 
while in the ICP.
§ 456.371 Exploration of alternative ser

vices.
If the comprehensive evaluation rec

ommends ICP services for an applicant 
or recipient whose needs could be met 
by alternative services that are cur
rently unavailable, the facility must 
enter this fact in the recipient’s record 
and begin to look for alternative ser
vices.
§ 456.372 Medicaid agency review of need 

for admission.
Medical and other professional per

sonnel of the medicaid agency or its 
designees must evaluate each appli
cant’s or recipient's need for admission 
by reviewing and assessing the evalua
tions required by § 456.370.

P l a n  o f  C a r e

§ 456.380 individual written plan of care.
(a) Before admission to an ICP or 

before authorization for payment, a 
physician must establish a written 
plan of care for each applicant or re
cipient.

(b) The plan of care must include—
(1) Diagnoses, symptoms, com

plaints, and complications indicating 
the need for admission;

(2) A description of the functional 
level of the individual;

(3) Objectives;
(4) Any orders for— ~
(i) Medications;
(ii) Treatments;
(iii) Restorative and rehabilitative 

services;
Civ) Activities;
(v) Therapies;
(vi) Social services;

(vii) Diet; and
(viii) Special procedures designed to 

meet the objectives of the pian of 
care;

(5) Plans for continuing care, includ
ing review and modification of the 
plan of care; and

(6) Plans for discharge.
(c) The team must review each plan 

of care at least every 90 days.
§ 456.381 Reports of evaluations and plans 

of care.
A written report of each evaluation 

and plan of care must be entered in 
the applicant’s or recipient’s record—

(a) At the time of admission; or
(b) If the individual is already in the 

ICP, immediately upon completion of 
the evaluation or plan.

U t i l i z a t i o n  R e v i e w  ( U R )  P l a n : 
G e n e r a l  R e q u i r e m e n t

§ 456.400 Scope.
Sections 456.401 through 456.438 of 

this subpart prescribe requirements 
for a written utilitzation review (UR) 
plan for each ICP providing medicaid 
services. Sections 456.405 through 
456.407 prescribe administrative re
quirements; §§ 456.411 through 456,413 
prescribe informational requirements; 
and §§ 456.431 through 456.438 pre
scribe requirements for continued stay 
review.
§ 456.401 State plan UR requirements and 

options; UR plan required for interme
diate care facility serviees.

(a) The State plan must provide 
that—

(1) UR is performed for each ICP 
that furnishes inpatient services under 
the plan;.

(2) Each ICP has on file a written 
UR plan that provides for review of 
each recipient’s need for the services 
that the ICP furnishes him; and

(3) Each written ICP UR plan meets 
^requirements under §§ 456.401 through 
456.438.

(b) The State plan must specify the 
method used to perform UR, which 
may be—

(1) Review conducted by the facility;
(2) Direct review in the facility by 

individuals—
(i) Employed by the medical assist

ance unit of the Medicaid agency; or
(ii) Under contract to the medicaid 

agency; or
(3) Any other method.

U R  P l a n : A d m i n i s t r a t i v e  
R e q u i r e m e n t s

§ 456.405 Description of UR review func
tion: How and when.

The UR plan must include a written 
description of—

(a) How UR is performed in the ICP; 
and

(b) When UR Is performed.
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§ 456.406 Description of UR review func- 
tion: Who performs UR; disqualifica
tion from performing UR. -

(a) The UR plan must include a writ
ten description of who performs UR in 
the ICF.

(b) UR must be performed using a 
method specified under § 456.401(b) by 
a group Of professional personnel that 
includes—

(1) At least one physician;
(2) In an ICF that cares primarily 

for mental patients» at least one indi
vidual knowledgeable in the treatment 
of mental diseases; and

(3) In an institution for the mentally 
retarded, a least one individual knowl
edgeable in the treatment of mental 
retardation.

(c) The group performing UR may 
not include any individual who—

(1) Is directly responsible for the 
care of the recipient whose care is 
being reviewed;

(2) Is employed by the ICF; or
(3) Has a financial interest in any 

ICF.
§456.407 UR responsibilities of adminis

trative staff.
The UR plan must describe—
(a) The UR support responsibilities 

of the ICF’s administrative staff; and
(b) Procedures used by the staff for 

taking needed corrective action,
U R  P l a n : I n f o r m a t io n a l  

R e q u ir e m e n t s

§456.411 Receipierit information required 
for UR,

The UR plan must provide that each 
recipient’s record include information 
needed to perform UR required under 
this subpart. This information must 
include, at least, the following:

(a) Identification of the recipient.
(b) The name of the recipient’s phy

sician.
(c) The name of the qualified mental 

retardation professional (as defined 
under §442.401 of this subchapter), if 
applicable.

(d) Date of admission, and dates of 
application for and authorization of 
medicaid benefits if application is 
made after admission.

(e) The plan of care required under 
§456.372;

(f) Initial and subsequent continued 
stay - review dates described under 
§§ 456.433 and 456.434.

(g) Reasons and plan for continued 
stay, if the attending physician or 
qualified mental retardation profes
sional believes continued stay is neces
sary.

(h) Other supporting material that 
the UR group believes appropriate to 
be included in the record.
§ 466.412 Records and reports.

The UR plan must describe—

(a) The types of records that are 
kept by the group performing UR; and

(b) The type and frequency of re
ports made by the UR group, and ar
rangements for distribution of the re
ports to appropriate individuals.
§ 456.413 Confidentiality. *

The UR plan must provide that the 
identities of individual recipients in all 
UR records and reports are kept confi
dential.

U R  P l a n : R e v ie w  o f  N eed  fo r  
C o n t in u e d  S t a y  -

§ 456.431 Continued stay review required.
(a) The UR plan must provide for a 

review of each recipients continued 
stay In the ICF at least every 6 
months to decide whether it is needed.

(b) The UR plan requirement for 
continued stay review may bç met by—

(1) Reviews that are performed in 
accordance with the requirements of 
§§456.432 through 456.437; or

(2) Reviews that meet on-site inspec
tion requirements under Subpart I if—

(i) The composition of the independ
ent professional review team' under 
Subpart I meets the requirements of 
§ 456.406; and

( ii) Reviews are conducted as fre
quently as required under §§456.333 
and 456.334.
§ 456.432 Evaluation criteria for contin

ued stay.
The UR plan must provide that—
(a) The group performing UR devel

ops written criteria to assess the need 
for continued stay.

(b) The group develops more exten
sive written criteria for cases that its 
experience shows are—

(1) Associated with high costs;
(2) Associated with the frequent fur

nishing of excessive services; or
(3) Attended by physicians whose 

patterns of care are frequently found 
to be questionable.
§ 456.433 Initial continued stay review 

date.
The UR plan must provide that—
(a) When a recipient is admitted to 

the ICF under admission review re
quirements of this subpart, the group 
performing UR assigns a specified date 
by which the need for his continued 
stay will be reviewed;

(b) The group performing UR bases 
its assignfnent of the intitial continued 
stay review date on the methods and 
critieria required to be described 
under § 456.435(a);

(c) The initial continued stay review 
date is—.

(1) Not later than 6 months after ad
mission; or

(2) Earlier than 6 months after ad
mission, if indicated at the time of ad
mission; and

.(d) The group performing UR,in
sures that the initial continued stay 
review date is recorded in the recipi
ent’s record.
§ 456.434 Subsequent continued* ! stay 

review dates.
The UR plan must provide that—

. (a) The group performing UR as
signs subsequent continued stay 
review dates in accordance with 
§ 456.435.

(b) The group assigns a subsequent 
continued stay review date each time 
it decides under § 456.436 that the con
tinued stay is needed—

(1) At least every 6 months; or
(2) More frequently than every six 

months if indicated at the time of con
tinued stay review; and

(c) The group insures that each con- . 
tinued stay review date it assigns is re
corded in the recipient’s record.
§ 456.435 Description of methods and cri

teria: Continued stay review dates.
The UR plan must describe the 

methods and criteria that the group 
performing UR uses to assign initial 
and subsequent continued stay review 
dates tinder §§ 456.433 and 456.434.
§ 456.436 Continued stay review process.

The UR plan must provide that—
(a) Review of continued stay cases is 

conducted by— ,
(1) The group performing UR; or
(2) A designee of the UR group;
(b) The group or its designee reviews 

a recipient’s continued stay on or 
before the expiration of each assigned 
continued stay review date.

(c) For each continued stay of a re
cipient in the ICF, the group or its 
designee reviews and evaluates the 
documentation described under 
§ 456.411 against the criteria developed 
under §456.432 and applies close pro-

. fessional scrutiny to cases described 
under § 456.432(b);

(d) If the group or its designee finds 
that a recipient’s continued stay in the 
ICF is needed, the group assigns a new 
continued stay review date in accord
ance with § 456.434;

(e) If the group or its designee finds 
that a continued stay case does not 
meet the criteria, the group or a sub
group that includes at least one physi
cian reviews the case to decide the 
need for continued stay;

(f) If the group or subgroup making 
the review under paragraph (e) of this 
section finds that a continued stay is 
not needed, it notifies he recipient’s 
attending physician or, in institutions 
for the mentally retarded, the recipi
ent's qualified mental retardation pro
fessional, within 1 working day of its 
decision, and gives him 2 working days 
from the notification date to present 
his views before it makes a final deci-
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sion on the need for the continued 
stay;

(g) If the attending physician or 
qualified mental retardation profesr 
sional does not present additional in
formation or clarification of the need 
for the continued stay; the decision of 
the UR group is final;

(h) If the attending physician or 
qualified mental retardation profes
sional presents additional information 
or clarification, the need for continued 
stay is reviewed by—

(1) The physician member(s) of the 
UR group, in cases involving a medical 
determination; or

(2) The UR group, in cases not in
volving a medical determination; and

(i) If the individuals performing the 
review under paragraph (h) of this sec
tion -find that the recipient no longer 
needs ICP services, their decision is 
final.
§ 456.437 Notification of adverse decision.

The UR plan must provide that writ
ten notice of any adverse final decision 
on the need for continued stay under 
§ 456.436 (g) through (i) is sent to—

(a) The ICF administrator;
(b) The attending physician;
(c) The qualified mental retardation 

professional^ if applicable;
(d) The medicaid agency;
(e) The recipient; and
(f) If possible, the next of kin or 

sponsor.
§456.438 Time limits for notification of 

adverse decision.
The UR plan must provide that the 

group gives notice under § 456.437 of 
an adverse decision not later than 2 
days after the date of the final deci
sion.

Subpart 6 — Inpatient Psychiatric Ser
vices fo r Individuals Under Age 21:
Adm ission and Plan o f Care Re
quirements

§ 456.480 Scope.
This subpart concerns admission and 

plan of care requirements that apply 
to inpatient psychiatric services for in
dividuals under .age 21 in hospitals, 
mental hospitals, skilled nursing facili
ties, and intermediate care facilities.
§ 456.481 Admission certification and plan 

of care.
If a. facility provides inpatient psy

chiatric services to a recipient under 
age 21—

(a) The admission certification by • 
the review team required in §441.152 
satisfies the requirement-for physician 
certification of need , for care in 
§§ 456.60, 456.160, 456.260, and 456.360; 
and

<b) The development and review of 
the plan of care required in § 441.154

RULES AND REGULATIONS

satisfies the requirement for physician 
recertification of need for care in the 
sections cited in paragraph (a) and the 
requirement for establishment and pe
riodic review of the plan of care in 
§§ 456.80, 456.180, 456.280, and 456.380.

(c) The plan of care must be estab
lished by thè team described in 
§ 441.156.
§456.482 Medical, psychiatric, and social 

evaluations.
If a facility provides inpatient psy

chiatric services to a recipient under 
age 21, the medical, psychiatric, and, 
social evaluations required by 
§§456.170, 456.270, and 456.370 must 
be made by the team described in 
§ 441.153.

S ubpart H— U tilization R eview  Plans: 
FFP, W aivers, a n d  V ariances for 
H ospitals, M ental H ospitals, an d  
Skilled N ursing Facilities

§ 456.500 Purpose.
For hospitals, mental hospitals and 

SNF’s, this subpart—
(a) Prescribes conditions for the 

availability of FFP relating'to UR 
plans;

(b) Prescribes conditions for grant
ing a waiver of UR plan requirements; 
and

(c) Prescribes conditions for grant
ing a variance in UR plan require
ments for remote facilities.
§ 456.501 UR plans as a condition for 

FFP.
(a) Except when waived under 

§§ 456.505 through 456.808, FFP is not 
available in expenditures for medicaid 
services furnished by a hospital, 
mental hospital, or SNF unless the fa
cility has in effect a UR plan that 
meets the utilization review require
ments for medicare under sec. 1861(k) 
of the act.

(b) A facility that participates in 
medicare and medicaid must use the 
same UR standards and procedures 
and review committee for medicaid as 
it uses for, medicare.

(c) A facility that does not partici
pate in medicare must meet the UR 
plan requirements in subpart C, D, or 
E of this part, which are equivalent to 
the medicare UR plan requirements in 
§§405.1035, 405.1036, and 405.1137 of 
this chapter.

UR P l a n : W a iv e r  o f  R e q u ir e m e n t s

§ 456.505 Applicability of waiver.
The Administrator may waive the 

UR plan requirements of subparts C, 
D, or E of this part, except for provi
sions relating to disqualification of UR 
committee members under § 456.106 of 
subpart C, § 456.206 of subpart D, and

45279

§ 456.306 of subpart E, if the medicaid 
agency—

(a) Applies for a waiver; and
(b) Demonstrates to the Administra

tor’s satisfaction that it has in oper
ation specific UR procedures that are 
superior in their effectiveness to the 
UR plan requirements Under subparts 
C, D, or E.
§ 456.506 Waiver options for medicaid 

agency.
(a) The agency may apply for a 

waiver at any time it has the proce
dures referred to under § 456.505(b) in 
operation at least—

(1) On a demonstration basis; or
(2) In any part of the State.
(b) Any hospital, mental hospital, or 

SNF participating under the plan that 
is not covered by a waiver must contin
ue to meet all the UR plan require
ments under subpart C, D, or E of this 
part.
§ 456,507 Review and granting of waiver 

requests.
(a) When the agency applies for a 

waiver, the. Administrator will assess 
the agency’s UR procedures and grant 
the waiver if he determines that the 
procedures meet criteria he estab
lishes.

(b) The Administrator will review 
and evaluate each waiver between 1 
and 2 years after he has granted it and 
between 1 and 2 years periodically 
thereafter.
§ 456.508 Withdrawal of waiver.

(a) The' Administrator will withdraw 
a waiver if he determines that State 
procedures are no longer superior in 
their effectiveness to the procedures 
required for UR plans under subparts 
C, D, or E.

(b) If a waiver is withdrawn by the 
Administrator, each hospital, mental 
hospital, or SNF covered by the waiver 
must meet all the UR plan require
ments under subparts C, D, or E of 
this part.
UR P l a n : R e m o t e  F a c il it y  V a r ia n c e s  

F r o m  T im e  R e q u ir e m e n t s

§ 456.520 Definitions.
As used in §§ 456.521 through 456.525 

of this subpart:
“Available physician or other profes

sional personnel” means an individual 
who—

(a) Is professionally qualified;
(b) Is not precluded from participat

ing in UR under § 456.107 of subpart 
C; §456.207 of subpart D; or §456.367 
of subpart E; and

(e> Is not precluded from effective 
participation in UR »because he re
quires more than approximately 1 
hour to travel between the remote fa
cility and his place of work.
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“Remote facility” means a facility 
located in an area that does not have 
enough available physicians or other 
professional personnel to perform UR 
as required under subparts C, D, or E 
of this part, and for which the State 
requests a variance.

“Variance” means permission grant
ed by the Administrator to the medic
aid agency for a specific remote facili
ty to use time periods different from 
those specified for the start and conn 
pletion of reviews of all cases under 
the following sections: Sections 
456.125, 456.126, 456.136, and 456.137 
of subpart C; §456.238 of subpart D; 
and §§456.333, 456.334, and 456.336 of 
subpart E.
§ 456.521 Conditions for granting variance 

requests.
(a) Except as described under para

graph (b) of this section, the adminis
trator may «grant a variance for a spe
cific remote facility if the agency sub
mits concurrently—

(1) A request for the variance that 
documents to his satisfaction that the 
facility is unable to meet the time re
quirements for which the variance is 
requested; and

(2) A revised UR plan for the facili
ty.

(b) The Administrator will not grant 
a variance if the remote facility is op
erating under a UR plan waiver that 
the Secretary has granted or is consid
ering under §§ 456.505 through 
456.508.
§456.522 Content -of request for variance.

The agency’s request for a variance 
must include—

(a) The name, location, and type of 
the remote facility;

(b) The number of total patient ad
missions and the average daily patient 
census at the facility in the 6 months 
preceding the request;

(c) The number of medicare and 
medicaid patient admissions and the 
average daily medicare and medicaid 
patient census at the facility in the 6 
months preceding the request;

(d) The name and location of each 
hospital, mental iiospital, SNF, and 
ICF located within a 50-mile radius of 
the facility;

(e) The distance and average travel 
time between the remote facility and 
each facility listed in paragraph (e) of 
this section;

(^  Documentation by the facility of 
its attempts to obtain the services of 
available physicians or other profes
sional personnel, or both;

(g) The names of all physicians on 
the active staff, and the names of all 
other professional personnel on the 
staff whose availability is relevant to 
the request;

(h) The practice locations of availa
ble physicians and the estimated

number of available professional per
sonnel whose availability is relevant to 
the request;

(i) Documentation by the facility of 
its inability to perform UR within the 
time requirements for which the vari
ance is requested and its good faith ef
forts to comply with the UR plan re
quirements of subparts C, D, or E of 
this part;

(j) An assurance by the facility that 
it will continue its good faith efforts 
to meet the UR plan requirements of 
subpart C, D, or E of this part; and

<k) A statement of whether a plan
ning or conditional PSRO exists in the 
area where the facility is located.
§ 456.523 Revised U R  plan.

(a) The revised UR plan for the 
remote facility must specify the meth
ods. and procedures that the facility 
will use if a variance is granted to 
insure that it—̂

(1) Maintains effective and timely 
control over the utilization of services; 
and

(2) Conducts review's in a way that 
improves the quality of care provided 
to patients.

<b) The revised UR plan for the 
remote facility is the basis for valida
tion of UR under sec. 1903(g)(2) of the 
Act for the period when a variance is 
in effect.
§456.524 Notification of Administrator’s 

action and duration of variance.
(a) The Administrator—
(1) Will notify the agency of the 

action he takes on its request for a 
variance; and

(2) Wilt specify the period of time, 
not to exceéd 1 year, for which the 
variance may be granted.

(b) When it receives the Administra
tor’s notification, the agency must 
promptly notify the remote facility of 
his action.
§ 456.525 Request for renewal of variance.

(a) The agency must submit a re
quest for renewal of a variance to the 
Administrator at least 30 days before 
the variance expires.

(b) The renewal request must con
tain the information required under 
§456.522.

(c) The renewal request must show, 
to the Administrator’s satisfaction, 
that the remote facility continues to 
meet the requirements of §§456.521 
through 456.523.

S ubpart I— inspections o f C are in 
Skilled Nursing an d  in te rm ed ia te  
C are Facilities an d  Institu tions for 
M ental D iseases

§ 456.600 Purpose.
This subpart prescribes require

ments for periodic inspections of care

and services in skilled nursing facili
ties (SNF’s), intermediate care facili
ties (ICF’s), and institutions for 
mental diseases (IMD’s).
§ 456.601 Definitions.

For purposes of this subpart— 
“Facility” means a skilled nursing 

facility, an institution for mental dis
eases, or an intermediate care facility.

“Intermediate care facility” includes 
institutions for the mentally retarded 
or persons with related conditions but 
excludes Christian Science sanatoria 
operated, or listed and certified, by 
the First Church of Christ Scientist, 
Boston, Mass.

“Institution for mental diseases” in
cludes a mental hospital, a psychiatric 
facility, and a skilled nursing or inter
mediate care facility that primarily 
cares for mental patients.

“Psychiatric facility” includes a psy
chiatric program as defined in subpart 
D of Part 441.
§ 456.602 Inspection team.

(a) A team, as described in this sec
tion and § 456.603 must periodically in
spect the care and services provided to 
recipients in each facility.

(b) Each team conducting periodic 
inspections must have a least one 
member who is at physician or regis
tered nurse arid other appropriate 
health and social service personnel.

(e) For'ah IMD other than an IGF, 
each team must have a psychiatrist or 
physician knowledgeable about mental 
institutions and other appropriate 
mental health and social service per
sonnel.

(d) For an ICF that primarily cares 
for mental patients, each team must 
have at least one member who knows 
the problems and needs of mentally 
retarded individuals.

(e) For an institution for the mental
ly retarded or persons with related 
conditions, each team must have at 
least one member who knows the 
problems and needs of mentally re
tarded individuals.

(f) For ICFs primarily serving indi
viduals 65 years of age or older, each 
team must have at least one member 
who knows the problems and needs of 
those individuals,

(g) If there is no physician on the 
team, the medicaid agency must insure 
that a physician is available to provide 
consultation to the team,

(h) If a team has one or more physi
cians, it must be supervised by a physi
cian,
§ 456.603 Financial interests and employ

ment of team members.
(a) Except as provided In paragraph 

(b) of this section—
(1) No member of a team that re

views care in a SNF may have a finan-
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cial interest in or be employed by any 
SNF; and

(2) No member of a team that re
views care in an ICP may have a finan
cial interest in or be employed by any 
ICP.

(b) A member- of a team that reviews 
care in an IMD or an institution for 
the mentaly retarded or persons with 
related conditions—

(!) May not have a financial interest 
in any institution of that same type 
but may have a financial interest in 
other facilities or institutions; and

(2) May not review care in an institu
tion where he is employed but may 
review care in any other facility or in
stitution.
§ 456.604 Physician team member inspect

ing care pf recipients.
No physician member of a team may 

inspect the care of a recipient for 
whom he is the attending physician.
§ 456.605 Number and location of teams.

There must > be a sufficient number 
of teams so located within the State 
that onsite inspections can be made at 
appropriate intervals in each facility 
caring for recipients.
§ 456.606 Frequency of inspections.

The team and the agency must de
termine, based on the quality of care 
and services being provided in a facili
ty and the condition of recipients in 
the facility, at what intervals inspec
tions will be made. However, the team 
must inspect the care and services pro
vided to eacli recipient in the facility 
at least annually.
§ 456.607 Notification before inspection.

No facility may be notified of the 
time of inspection more than 48 hours 
before the scheduled arrival of the 
team.
§ 456.608 Personal contact with and obser

vation of recipients and review of rec
ords.

<a) For recipients under age 21 in 
psychiatric facilities and recipients in 
SNFs and ICFs, other than those de
scribed in paragraph (b) of this sec
tion, the team’s inspection must in
clude—

(1) Personal contact with and obser
vation of each recipient; and

(2) Review of éach recipient’s medi
cal record.

(b) For recipients age 65 or older in 
IMDs, the team’s inspection must in
clude—

(1) Review of each recipient’s medi
cal record; and

(2) If the record does not contain 
complete reports of periodic assess
ments required by 45 CFR 208.1(a)(2) 
or if such reports are inadequate, per
sonal contact with and observation of 
each recipient.

RULES AND REGULATIONS

§ 456.609 Determinations by team.
The team must determine in its in

spection whether—
(a) The services available in the fa

cility are adequate to
il)  Meet the health heeds of each re

cipient, and the rehabilitative and 
social needs of each recipient in an 
ICF; and

(2) Promote his maximum physical, 
mental, and psychosocial functioning.

(b) It is necessary and desirable for 
the recipient to remain in the facility;

(c) It is feasible to meet the recipi
ent’s health needs and, in an ICF, the 
recipient’s rehabilitative needs, 
through alternative institutional or 
noninstitutional services; and

(d) Each recipient under age 21 in a 
psychiatric facility and each recipient 
in an institution for the mentally re
tarded or persons with related condi
tions is receiving active treatment as 
defined in § 441.154 of this subchapter.
§ 456.610 Basis for determinations.

In making the determinations on 
adequacy of services and related mat
ters under §456.609 for each récipient, 
the team may consider such items as 
whether—

(a) The medical evaluation, any re
quired social and psychological evalua
tions, and' the plan of care are com
plete and current; the plan of care 
and, where required, the plan of reha
bilitation are followed; and all ordered 
services, including dietary orders, are 
provided and properly recorded;

(b) The attending physician reviews 
prescribed medications—

(1) At least every 30 days in SNFs, 
psychiatric facilities, and mental hos
pitals; and

(2) At least quarterly in ICFs;
(c) Tests or observations of each re

cipient indicated by his medication 
regimen are made at appropriate times 
and properly recorded;

(d) Physician, nurse, and other pro
fessional progress notes are made as 
required and appear to be consistent 
with the observed condition of the re
cipient;

(e) The recipient receives adequate 
services, based on such observations 
as—

(1) Cleanliness;
(2) Absence of bedsores;
(3) Absence of signs of malnutrition 

or dehydration; and ,
(4) Apparent maintenance of maxi

mum physical, mental, and psychoso
cial funtion;

(f) In an ICF, the recipient receives 
adequate rehabilitative services, as evi
denced by—

(1) A planned program of activities 
to prevent regression; and

(2) Progress toward meeting objec
tives of the plan of care;

(g) The recipient needs any service 
that is not furnished by the facility or

45281

through arrangements «with others; 
and

(h) The recipient needs continued 
placement in the facility or there is an 
appropriate plan to transfer the recipi
ent to an alternate method of care.
§ 456.611 Reports on inspections.

(a) The team must submit a report 
promptly to the agency on each in
spection.

(b) The réport must contain the ob
servations, conclusions, and recom
mendations of the team concerning—

(1) The adequacy, appropriateness, 
and quality of all services provided in 
the facility or through other arrange
ments, including physician services to 
recipients; and

(2) Specific findings about individual 
recipients in the facility.
§ 456.612 Copies of reports.

The agency must send a copy of 
each inspection report to—

(a) The facility inspected;
(b) The facility’s utilization review 

committee;
(c) The agency responsible for li

censing, certification, or approval of 
the facility for purposes of medicare 
and medicaid; and

(d) Other State agencies that use 
the information in the reports to per
form their official function, including, 
if inspection reports concern IMD’s, 
the appropriate State mental health 
authorities.
§ 456.613 Action on reports.

The agency must take corrective 
action as needed based on the report 
and recommendations of the team sub
mitted under this subpart.
§ 456.614 Inspections by utilizatiôn review 

committee.
A utilization review committeé under 

subparts C through F of this part may 
conduct the periodic inspections re
quired by this subpart if—

(a) The committee is not based in 
the facility being reviewed; and

(b) The composition of the commit
tee meets the requirements of this 
subpart.
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medical Assistance Pro
gram.)

Dated: August 22,1978.
W il l ia m  D . F u l l e r t o n ,

Acting Administrator, Health,
Care Financing Administration.

Approved: September 24, 1978.
J o s e p h  A . C a l if a n o , J r .,

Secretary.
[FR Doc. 27281 Filed 9-28-78; 8:45 ami

FEDERAL REGISTER, VOL. 43, NO. 190— FRIDAY, SEPTEMBER 29, 1978


